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103 Filed October 2,1951 

IX THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4119-51 

Clark Equipment Company, Plaintiff 
Buchanan, Michigan 

v. 

Charles Sawyer, Secretary of Commerce 

and 

John A. Marzall, Commissioner of Patents 
Defendants 

Complaint to Compel Issuance 
of a Trade-Mark Registration 

(1) This action is a civil action for registration of a 
trade-mark and it arises under Revised Statutes, Section 
4915 (35 U.S.C. 63) pursuant to the provisions of Section 
21 (15 U.S.C. 1071) of an act entitled “An Act to provide 
for the registration and protection of trade-marks used in 
commerce, to carry out the provisions of certain interna¬ 
tional conventions, and for other purposes”, approved July 
5, 1946 (Public Law 489, 79th Congress, Chapter 540; 
60 Stat. 427; U.S.C. Title 15, Chapter 22, Sections 
1051-1127;—generally known as the “Lanliam Trade-Mark 
Act” and hereinafter referred to as the “Trade-Mark Act 
of 1946”). No appeal has been filed in the United States 
Court of Customs and Patent Appeals under Revised Stat¬ 
utes, Section 4911 (35 U.S.C. 59a). 

(2) Plaintiff, Clark Equipment Company (Applicant for 
registration of a trade-mark), is a corporation organized 

and existing under and by virtue of the laws of the 

104 State of Michigan, having its principal office and 
place of business at Buchanan, Michigan. 


(3) The Defendant, Charles Sawyer, is the Secretary of 
Commerce of the United States, is officially a resident of the 
District of Columbia, and is being sued in his official capacity 
as the Secretary of Commerce. 

(4) The Defendant, John A. Marzall, is the Commissioner 
of Patents of the United States, is officially a resident of the 
District of Columbia, and is being sued in his official capacity 
as the Commissioner of Patents. 

(5) Plaintiff adopted the following trade-mark: 

TRUCLOADER 

and first used said trade-mark on July 26, 1943, and is still 
using said trade-mark, on its goods known as Power Oper¬ 
ated Industrial Material Handling Trucks (sometimes also 
referred to as “Fork Lift Trucks”), to identify those goods 
and to distinguish them from the goods of others; and its 
goods bearing said trade-mark were first shipped and sold in 
interstate commerce on or before September 5, 1943, have 
since that time been continuously shipped in interstate 
commerce, and are still being shipped and sold in interstate 
and foreign commerce. 

(6) Members of the purchasing public both in the past, 
and presently, (a) order from Plaintiff its Power 

105 Operated Industrial Material Handling Trucks, and 
(b) identify Plaintiff’s Power Operated Industrial 
Material Handling Trucks and distinguish them from the 
Power Operated Industrial Material Handling Trucks of 
others,—by Plaintiff’s trade-mark “TRUCLOADER” 
above set forth. 

(7) Plaintiff believes it is the owner of the trade-mark 
“TRUCLOADER” set forth above and that no other per¬ 
son, firm, corporation or association has used, is using, or 
has the right to use, said trade-mark on Power Operated 
Industrial Material Handling Trucks in commerce which 
may lawfully be regulated by the Congress of the United 
States, either in the identical form of said trade-mark or in 
such near resemblance thereto as might be calculated to 
deceive. 
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(8) On the seventeenth day of July, 1947, Plaintiff duly 
filed in the United States Patent Office, in compliance with 
the provisions of the Trade-Mark Act of 1946 and the Rules 
of Practice in Trade-Mark Cases, a complete application 
for registration of the above mentioned trade-mark for the 
goods above named, on the Principal Register provided for 
by the Trade-Mark Act of 1946. Receipt of that applica¬ 
tion on July 17, 1947, was acknowledged on behalf of the 
Defendants bv the Honorable Commissioner of Patents, and 
the application was assigned Serial No. 528,772. 

106 (9) During the course of prosecution of said appli¬ 

cation, Serial No. 528,772, before the United States 
Patent Office, Plaintiff did duly and properly amend said 
application to seek registration on the aforesaid Principal 
Register pursuant to the provisions of Section 2, paragraph 
(f), (15 U.S.C. 1052, paragraph (f)) of the Trade-Mark 
Act of 1946 and did submit extensive evidence in support of 
Plaintiff’s contention that its trade-mark has always had 
trade-mark distinctiveness, or had acquired the distinctive¬ 
ness specified in said Section 2(f), entitling Plaintiff to 
registration of its trade-mark on said Principal Register. A 
certified copy of the application file wrapper and contents, 
including amendments and proof of distinctiveness under 
Section 2(f) of the Trade-Mark Act of 1946, will be fur¬ 
nished at the trial. 

(10) Plaintiff’s application, Serial No. 528,772, as 
amended, w*as finally rejected by the Examiner of Trade- 
Marks by document dated April 21,1950, and an appeal wras 
taken therefrom to the Defendants, represented by the Hon¬ 
orable Commissioner of Patents, wffio, by the decision of the 
Examiner-in-Chief authorized to hear and determine said 
appeal, on April 6, 1951, affirmed the action of the Trade- 
Mark Examiner in refusing Plaintiff’s application for regis¬ 
tration. {Ex parte Clark Equipment Company, 646 O.G. 
1414, 173 Ms. D. 246, 89 U.S.P.Q. 92, 41 Trade-Mark Rep. 
498.) The Defendants did thereby refuse, and still refuse, 
to register Plaintiff’s trade-mark on said Principal 


107 Register and Plaintiff is dissatisfied with said deci¬ 
sion of the Defendants. 

(11) Plaintiff asserts that it was error on the part of 
the Examiner of Trade-Marks and of the Defendants, the 
Secretary of Commerce and the Commissioner of Patents, 
to refuse to register its trade-mark “TRUCLOADER” on 
said Principal Register. 

(12) Plaintiff asserts that it was error on the part of the 
Defendants to sustain the Examiner of Trade-Marks in re¬ 
fusing to register Plaintiff’s trade-mark. 

(13) Plaintiff asserts that the Defendants erred in hold¬ 
ing that the issue with respect to application Serial No. 
528,772 is substantially the same as that involved in appli¬ 
cation Serial No. 528,258. 

(14) Plaintiff asserts that the Defendants erred in hold¬ 
ing that it was unnecessary to review all of the points pre¬ 
sented on appeal to the Commissioner of Patents. 

(15) Plaintiff asserts that the Defendants erred, and ex¬ 
ceeded their authority, in holding that Plaintiff’s trade¬ 
mark “TRUCLOADER” is a generic term. 

(16) Plaintiff asserts that the Defendants erred, and ex¬ 
ceeded their authority, in holding that Plaintiff’s trade¬ 
mark “TRUCLOADER” is but the name of Plain- 

108 tiff’s goods. 

(17) Plaintiff asserts that the Defendants erred, 
and exceeded their authority, in holding that Plaintiff’s 
trade-mark “TRUCLOADER” is incapable of identifying 
and hence becoming distinctive of Plaintiff’s goods. 

(18) Plaintiff asserts that registration of its trade-mark 
“TRUCLOADER” is not barred by Sections 2(a), 2(b), 
2(c) or 2(d) of the Trade-Mark Act of 1946. 

(19) Plaintiff asserts that “TRUCLOADER” is a word 
adopted and used by it to identify its goods and distinguish 
them from those manufactured or sold by others within the 
meaning of Sections 1 and 45 of the Trade-Mark Act of 1946. 

(20) Plaintiff asserts that “TRUCLOADER” is a trade¬ 
mark by which its goods may be distinguished from the 
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goods of others within the meaning of Section 2 of the 
Trade-Mark Act of 1946. 

(21) Plaintiff asserts that its trade-mark “TRUC- 
LOADER” has become distinctive of its goods in com¬ 
merce within the meaning of Section 2(f) of the Trade- 
Mark Act of 1946. 

(22) Plaintiff asserts that its trade-mark “TRUC- 
LOADER” is a trade-mark by which its goods are in fact 
distinguished from the goods of others within the meaning 

of Sections 1, 2, 2(f) and 45 of the Trade-Mark Act 
109 of 1946. 

(23) Plaintiff asserts that its trade-mark “TRUC- 
LOADER” is a valid trade-mark and is legally entitled to 
registration on the Principal Register provided by the 
Trade-Mark Act of 1946. 

WHEREFORE, Plaintiff prays that this Honorable Court 
adjudge “TRUCLOADER” to be a trade-mark of Plaintiff 
and further adjudge Plaintiff to be entitled, according to 
law, to have its trade-mark “TRUCLOADER’ 7 registered 
on the Principal Register provided by the Trade-Mark Act 
of 1946; and that a decree issue out of this Honorable Court 
authorizing and directing the Defendants to so register 
Plaintiff’s trade-mark and to issue a certificate of registra¬ 
tion to Plaintiff therefor. 

Clark Equipment Company 

By Jewett, Mead, Browne & Schuyler 
Attorneys for Plaintiff 
Munsey Building 
Washington 4, D. C. 

Me. 6181 


Of Counsel: 

Francis C. Browne 
Munsey Building 
Washington 4, D. C. 

Me. 6181 

William E. Schuyler, Jr. 

Munsey Building 
Washington 4, D. C. 

Me. 6181 

Browne, Jackson, Boetteher, Dienner 
53 W. Jackson Boulevard 
Chicago 4, Illinois 

John A. Dienner 
53 W. Jackson Boulevard 
Chicago 4, Illinois 

John A. Dienner, Jr. 

53 W. Jackson Boulevard 
Chicago 4, Illinois 
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Filed October 2,1951 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4120-51 

Clark Equipment Company, 
Plaintiff 

Buchanan, Michigan 


v. 

Charles Sawyer, 

Secretary of Commerce, 

and 

.John A. Marzall, 

Commissioner of Patents, 

Defendants 

Complaint to Compel Issuance 
of a Trade-Mark Registration 

(1) This action is a civil action for registration of a 
trade-mark and it arises under Revised Statutes, Section 
4915 (35 U.S.C. 63) pursuant to the provisions of Section 
21 (15 U.S.C. 1071) of an act entitled “An Act to provide 
for the registration and protection of trade-marks used in 
commerce, to carry out the provisions of certain interna¬ 
tional conventions, and for other purposes”, approved July 
5, 1946 (Public Law 489, 79th Congress, Chapter 540 ; 60 
Stat. 427; U.S.C. Title 15, Chapter 22, Sections 1051-1127; 
—generally known as the “Lanham Trade-Mark Act” and 
hereinafter referred to as the “Trade-Mark Act of 1946”). 
No appeal has been filed in the United States Court of Cus¬ 
toms and Patent Appeals under Revised Statutes, Section 
4911 (35 U.S.C. 59a). 

(2) Plaintiff, Clark Equipment Company (Applicant for 
registration of a trade-mark), is a corporation organized 


9 


and existing under and by virtue of the laws of the 

112 State of Michigan, having its principal office and 
place of business at Buchanan, Michigan. 

(3) The Defendant, Charles Sawyer, is the Secretary of 
Commerce of the United States, is officially a resident of 
the District of Columbia, and is being sued in his official 
capacity as the Secretary of Commerce. 

(4) The Defendant, John A. Marzall, is the Commissioner 
of Patents of the United States, is officially a resident of the 
District of Columbia, and is being sued in his official capacity 
as the Commissioner of Patents. 

(5) Plaintiff adopted the following trade-marks: 

CARLOADEE 

and first used said trade-mark on February 28, 1938, and 
is still using said trade-mark, on its goods known as Indus¬ 
trial Power Operated Fork Trucks (sometimes also referred 
to as “Fork Lift Trucks”), to identify those goods and to 
distinguish them from the goods of others; and its goods 
bearing said trade-mark were first shipped and sold in inter¬ 
state commerce on or before April 4, 1938, have since that 
time been continuously shipped and sold in interstate com¬ 
merce, and are still being shipped and sold in interstate 
and foreign commerce. 

(6) Members of the purchasing public both in the past, 
and presently, (a) order from Plaintiff its Industrial 

113 Power Operated Fork Trucks, and (b) identify Plain¬ 
tiff’s Industrial Power Operated Fork Trucks and 

distinguish them from the Industrial Power Operated Fork 
Trucks of others,—by Plaintiff’s trade-mark “ CARLOAD- 
ER” above set forth. 

(7) Plaintiff believes it is the owner of the trade-mark 
“CARLOADER” set forth above and that no other person, 
firm, corporation or association has used, is using, or has 
the right to use, said trade-mark on Industrial Power Op¬ 
erated Fork Trucks in commerce which may lawfully be 
regulated by the Congress of the United States, either in 
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the identical form of said trade-mark or in such near resem¬ 
blance thereto as might be calculated to deceive. 

(8) On the tenth day of July, 1947, Plaintiff duly filed in 
the United States Patent Office, in compliance with the pro¬ 
visions of the Trade-Mark Act of 1946 and the Rules of 
Practice in Trade-Mark Cases issued pursuant thereto, a 
complete application for registration of the above mentioned 
trade-mark for the goods above named, on the Principal 
Register provided for by the Trade-Mark Act of 1946. Re¬ 
ceipt of that application on July 10,1947, was acknowledged 
on behalf of the Defendants by the Honorable Commissioner 
of Patents, and the application was assigned Serial No. 
52S,258. 

(9) During the course of prosecution of said application, 
Serial No. 528,258, before the United States Patent Office, 

Plaintiff did duly and properly amend said applica- 
114 tion to seek registration on the aforesaid Principal 
Register pursuant to the provisions of Section 2, 
paragraph (f), (15 U.S.C. 1052, paragraph (f)) of the 
Trade-Mark Act of 1946 and did submit extensive evidence 
in support of Plaintiff’s contention that its trade-mark has 
always had trade-mark distinctiveness, or had acquired the 
distinctiveness specified in said Section 2(f), entitling Plain¬ 
tiff to registration of its trade-mark on said Principal Regis¬ 
ter. A certified copy of the application file wrapper and con¬ 
tents, including amendments and proof of distinctiveness 
under Section 2(f) of the Trade-Mark Act of 1946, will be 
furnished at the trial. 

(10) Plaintiff’s application, Serial No. 528,258, as 
amended, was finally rejected by the Examiner of Trade- 
Marks by document dated April 21,1950, and an appeal was 
taken therefrom to the Defendants, represented by the Hon¬ 
orable Commissioner of Patents, who, by the decision of 
the Examiner-in-Chief authorized to hear and determine 
said appeal, on April 6, 1951, affirmed the action of the 
Trade-Mark Examiner in refusing Plaintiff’s application 
for registration. {Ex parte Clark Equipment Company , 646 
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O.G. 1413, 173, Ms. D. 233, 89 U.S.P.Q. 90, 41 Trade-Mark 
Rep. 499.) The Defendants did thereby refuse, and still re¬ 
fuse, to register Plaintiff’s trade-mark on said Principal 
Register and Plaintiff is dissatisfied with said decision of 
the Defendants. 

115 (11) Plantiff asserts that it was error on the part 
of the examiner of Trade-Marks and of the Defend¬ 
ants, the Secretary of Commerce and the Commissioner of 
Patents, to refuse to register its trade-mark “ CARLOAD- 
ER” on said Principal Register. 

(12) Plaintiff asserts that it was error on the part of 
the Defendants to sustain the Examiner of Trade-Marks 
in refusing to register Plaintiff’s trade-mark. 

(13) Plaintiff asserts that the Defendants erred, and 
exceeded their authority and invited infringement of Plain¬ 
tiff’s trade-mark rights, when, in the aforementioned deci¬ 
sion dated April 6, 1951, affirming the Examiner of Trade- 
Marks, it was stated, on page 6 (89 U.S.P.Q. 90, 91): 

“I consider the term ‘CARLOADER’ to be the generic 
name of the applicant’s goods and one which others have 
an equal right to use at any time on similar loaders, of which 

there are many, and that such a term cannot be exclusively 
appropriated by anyone.” (underlining added) 

(14) Plaintiff asserts that the Defendants erred, and ex¬ 
ceeded their authority, in holding that Plaintiff’s trade¬ 
mark “CARLOADER” is the generic name of applicant’s 
goods. 

(15) Plaintiff asserts that the Defendants erred, and ex¬ 
ceeded their authority, in holding that Plaintiff’s trade¬ 
mark “CARLOADER” is one which others have an equal 

right to use at any time on similar loaders. 

116 (16) Plaintiff asserts that the Defendants erred, 
and exceeded their authority, in holding that Plain¬ 
tiff’s trade-mark “CARLOADER” cannot be exclusively 
appropriated by anyone. 

(17) Plaintiff asserts that the Defendants erred, and ex¬ 
ceeded their authority, in holding that Plaintiff’s trade- 
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mark “CARLOADER” cannot serve the function of a 
trade-mark. 

(18) Plaintiff asserts that registration of its trade-mark 
“CARLOADER” is not barred by Sections 2(a), 2(b), 
2(c) or 2(d) of the Trade-Mark Act of 1946 (15 U.S.C. 1052, 
paragraphs (a), (b), (c) and (d)). 

(19) Plaintiff asserts that “CARLOADER” is a word 
adopted and used by it to identify its goods and distinguish 
them from those manufactured or sold by others within the 
meaning of Sections 1 and 45 of the Trade-Mark Act of 1946 
(15 U.S.C. 1051 and 1127). 

(20) Plaintiff asserts that “CARLOADER” is a trade¬ 
mark by which its goods may be distinguished from the 
goods of others within the meaning of Section 2 of the 
Trade-Mark Act of 1946 (15 U.S.C. 1052). 

(21) Plaintiff asserts that its trade-mark “CARLOAD¬ 
ER” has become distinctive of its goods in commerce within 
the meaning of Section 2(f) of the Trade-Mark Act of 1946 

(15 U.S.C. 1052, paragraph (f)). 

117 (22) Plaintiff asserts that its trade-mark “CAR- 

LOADER” is a trade-mark by which its goods are 
in fact distinguished from the goods of others within the 
meaning of Sections 1,2, 2(f) and 45 of the Trade-Mark Act 
of 1946 (15 U.S.C. 1051; 1052; 1052, paragraph (f); and 
1127). 

(23) Plaintiff asserts that its trade-mark “CARLOAD¬ 
ER” is a valid trade-mark and is legally entitled to regis¬ 
tration on the Principal Register provided by the Trade- 
Mark Act of 1946. 

Wherefore, Plaintiff prays that this Honorable Court 
adjudge “CARLOADER” to be a trade-mark of the Plain¬ 
tiff and further adjudge Plaintiff to be entitled, according to 
law, to have the trade-mark “CARLOADER” registered 
on the Principal Register provided by the Trade-Mark Act 
of 1946; and that a decree issue out of this Honorable Court 
authorizing and directing the Defendants to so register 
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Plaintiff’s trade-mark and to issue a certificate of registra¬ 
tion to Plaintiff therefor. 

Clark Equipment Company 

By Jewett, Mead, Browne & Schuyler 
Attorneys for Plaintiff 
Munsey Building 
Washington 4, D. C. 

Me. 6181 

118 

Of Counsel: 

Francis C. Browne 
Munsey Building 
Washington 4, D. C. 

Me. 6181 

William E. Schuyler, Jr. 

Munsey Building 
Washington 4, D. C. 

Me. 6181 

Browne, Jackson, Boetteher, Dienner 
53 W. Jackson Boulevard 
Chicago 4, Illinois 

John A. Dienner 
53 W. Jackson Boulevard 
Chicago 4, Illinois 

John A. Dienner, Jr. 

53 W. Jackson Boulevard 
Chicago 4, Illinois 
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119 Filed October 18,1951 

No. 4119-51 

Answer to the Complaint 

To the Honorable the Judges of the United States District 
Court for the District of Columbia. 

1, 2, 3, 4. The defendants admit the allegations of para¬ 
graphs 1, 2, 3, and 4 of the complaint. 

5, 6. They are not informed, except by the complaint it¬ 
self, as to the allegations of paragraphs 5 and 6. 

7. They admit that the plaintiff has the belief expressed 
in paragraph 7. They deny that such belief is correct. 

8, 9, 10. They admit the allegations of paragraphs 8, 9, 

and 10. 

120 11,12, 13,14,15,16,17,18,19, 20, 21, 22, 23. They 
deny the allegations of paragraphs 11 to 23, inclusive. 

Further Answering, the defendants state that the plain¬ 
tiff is not entitled to the registration sought by the com¬ 
plaint for the reasons given in the statement of the examiner 
of trade-marks and in the decision of the Examiner-in- 
Chief. Profert of copies of the said statements and decision 
is hereby made. 

Respectfully submitted, 

E. L. Reynolds 
Solicitor, U. S. Patent Office , 
Attorney for Defendants. 

October 17,1951 


121 Filed October 18,1951 

No. 4120-51 

Answer to the Complaint 

To the Honorable the Judges of the United States District 
Court for the District of Columbia. 

1, 2, 3, 4. The defendants admit the allegations of para¬ 
graphs 1, 2, 3, and 4 of the complaint. 


15 


5, 6. They are not informed, except by the complaint it¬ 
self, as to the allegations of paragraphs 5 and 6. 

7. They admit that the plaintiff has the belief expressed 
in paragraph 7. They deny that such belief is correct. 

8, 9, 10. They admit the allegations of paragraphs 8, 9, 

and 10. 

122 11,12,13,14,15,16,17,18,19, 20, 21, 22, 23. They 

deny the allegations of paragraphs 11 to 23, inclusive. 
Further Answering, the dependants state that the 
plaintiff is not entitled to the registration sought by this 
complaint for the reasons given in the statement of the 
Examiner of Trade-Marks and in the decision of the 
Examiner-in-Chief. Profert of copies of the said statement 
and decision is hereby made. 

Respectfully submitted, 

E. L. Reynolds 
Solicitor, U. S. Patent Office, 
Attorney for Defendants. 

October 17,1951 


127 Filed April 14,1953 

Civil Action Nos. 4110-51 and 4120-51 

Findings of Fact 

1. In the above entitled actions which have been consoli¬ 
dated the plaintiff, Clark Equipment Company, sought to 
have the Court authorize the registration on the Principal 
Register in accordance with the provisions of the Trade- 
Mark Act of 1946, of the alleged trade-mark TRUC- 
LOADER for Power Industrial Material Handling Trucks 
and CARLOADER for Industrial Power Operated Fork 
Trucks. 

2. The term CARLOADER is generic and is a proper 
name for the goods to which it has been applied by the 
plaintiff. 
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3. The term TRUCLOADER is generic and is a proper 
name for the goods to which it has been applied by the 
plaintiff. 

128 4. Neither of the terms CARLOADER or TRUC¬ 

LOADER has become distinctive of the plaintiff’s 
goods in commerce. 


Conclusions of Low 

1. A generic term which is a proper name for the article 
to which it is applied is not registrable on the principal 
register under any of the provisions of the Trade-Mark 
Act of 1946. 

2. Plaintiff is not entitled to either of the registrations 
sought by the complaint. 

3. The complaint in each of the above entitled actions 
should be dismissed. 

R. B. Kef.ch 
Judge 

April 14,1953. 


129 Filed April 14, 1953 

Civil Action No. 4119-51 

Judgment 

This action came on to be heard at this term and there¬ 
upon consideration thereof, it is this 14th day of April, 1953 
Adjudged that the complaint be and it is hereby dis¬ 
missed, with costs against the plaintiff. 

R. B. Keech 
Judge 

Approved as to Form : 

William E. Schuyler, Jr. 

Attorney for Plaintiff 
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130 Filed April 14,1953 

Civil Action No. 4120-51 

Judgment 

This action came on to be heard at this term and there¬ 
upon upon consideration thereof, it is this 14th day of April, 
1953 

Adjudged that the complaint be and it is hereby dis¬ 
missed, with costs against the plaintiff. 

R. B. Keech 

Approved as to Form : Judge 

William E. Schuyler, Jr. 

Attorney for Plaintiff 


131 Filed June 11, 1953 

Civil Action No. 4119-51 

Notice ol Appeal 

Notice is hereby given that plaintiff, Clark Equipment 
Company, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the final 
judgment entered in this action on April 14, 1953. 

Clark Equipment Company 

By Francis C. Browne 
Francis C. Browne 
1050 Munsey Building 
Washington 4, D. C. 

Metropolitan 8-6181 

and 

By William E. Schuyler, Jr. 
William E. Schuyler, Jr. 

1050 Munsey Building 
Washington 4, D. C. 

Metropolitan 8-6181 
Attorneys for Plaintiff 


18 


Of Counsel: 

John A. Dienner 
John A. Dienner 
53 W. Jackson Boulevard 
Chicago 4, Illinois 

John A. Dienner, Jr. 

John A. Dienner, Jr. 

53 W. Jackson Boulevard 
Chicago 4, Illinois 

132 Filed June 11, 1953 

Civil Action No. 4120-51 

Notice of Appeal 

Notice is hereby given that plaintiff, Clark Equipment 
Company, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the final 
judgment entered in this action on April 14, 1953. 

Clark Equipment Company 

By Francis C. Browne 
Francis C. Browne 
1050 Munsey Building 
Washington 4, D. C. 

Metropolitan S-6181 

and 

By William E. Schuyler, Jr. 
William E. Schuyler, Jr. 

1050 Munsey Building 
Washington 4, D. C. 

Metropolitan 8-6181 
Attorneys for Plaintiff 



Of Counsel: 

John A. Dienner 
John A. Dienner 
53 W. Jackson Boulevard 
Chicago 4, Illinois 

John A. Dienner, Jr. 

John A. Dienner, Jr. 

53 W. Jackson Boulevard 
Chicago 4, Illinois 

139 Filed July 20,1953 

Civil Actions Nos. 4119-51 and 4120-51 

Order Consolidating Actions 

Pursuant to the stipulation of counsel during trial of 
Civil Actions Nos. 4119-51 and 4120-51, it is ordered that 
said actions be and hereby are consolidated. 

/s/ R. B. Keech 

United States District Judge 

Dated: 

July 20,1953 

Plaintiff consents to entry 
of this order. 

Is/ William E. Schuyler, Jr. 

William E. Schyler, Jr. 

Attorney for Plaintiff 

/s/ E. L. Reynolds 
E. L. Reynolds 

Solicitor of the United States Patent Office 
Attorney for Defendants 
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II 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

Washington, D. C. 

Tuesday, March 31, 1953 

4 PROCEEDINGS 

The Deputy Clerk: Clark Equipment Company against 
Sinclair Weeks, Secretary of Commerce,— 

The Court: Are you ready, gentlemen? 

The Deputy Clerk: —and Robert C. Watson, Commis¬ 
sioner of Patents. 

The Court: Am I correct in assuming that in general 
these two actions involve the same question? 

Mr. Browne: That is correct. 

Mr. Dienner, Sr.: That is right. 

The Court: All right, sir 

Mr. Browne: May it please Your Honor, may I introduce 
Mr. John Dienner of Chicago, who is a member of the bar 
of this court; and I would like to move the admission of 
John Dienner, Jr., of Chicago, for the prosecution of the 
trial of this case. 

The Court: That will be done, sir. 

You may proceed, sir. 

(Whereupon, Mr. Dienner, Sr., proceeded to make an 
opening statement on behalf of the plaintiff.) 

(At 11:20 a.m., a brief recess was taken, following which, 
and after Mr. Dienner, Sr., had made a further brief re¬ 
mark, whereupon Mr. Reynolds made his opening statement 
on behalf of the defendants.) 

(The noon recess was then taken, at 12:30 p.m.) 

5 (During the course of the opening statements, the 
following exhibits were treated as shown:) 

(Name plate of Carloader was marked as Plaintiff’s Ex¬ 
hibit 1 and received in evidence.) 

(Name plate of Trucloader was marked as Plaintiff’s Ex¬ 
hibit 2 and received in evidence.) 


(File wrapper on Carloader was marked as Plaintiff’s 
Exhibit 3 and received in evidence.) 

(File wrapper on Trucloader was marked as Plaintiff’s 
Exhibit 4 and received in evidence.) 

(Trade mark registration of “TRUCLOADER” was 
marked as Plaintiff’s Exhibit 5 and received in evidence.) 

(Trade mark registration of “CARLOADER” was 
marked as Plaintiff’s Exhibit 6 and received in evidence.) 

AFTERNOON SESSION 

(The Court reconvened at 1:45 p.m.) 

The Court: All right, sir, you may proceed. 

Mr. Dienner, Sr.: Thank you. 

Mr. Clapp, will you take the stand and be sworn. 
Thereupon,— 

Harry B. Clapp 

was called as a witness for the plaintiff and, having been 
first duly sworn, was examined and testified as follows : 

Direct Examination 

6 By Mr. Dienner, Sr.: 

Q. Mr. Clapp, will you please state your full name? 
A. Harry B. Clapp. 

Q. Your residence address? A. Blooming Grove, New 
York. 

Q. Your occupation? A. Consulting engineer. 

The Reporter: Spell your name, please. 

The Witness: C-l-a-p-p. 

By Mr. Dienner, Sr.: 

Q. How long have you been a consulting engineer? A. 
Self-employed, for the last three years. 

Q. Please state your educational qualifications to entitle 
you to testify in a case involving material-handling equip¬ 
ment? A. I was born on December 19,1885, at White Pigeon, 
Michigan. I received my common school education in 
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Sturgis, Michigan, and Grand Rapids, Michigan. I grad¬ 
uated from high school in Grand Rapids, Michigan, in June 
1904. In September 1904,1 enrolled in the Colorado School 
of Mines at Golden, Colorado, in a mining engineering 
course. I didn’t graduate. I left there at the end of my 
junior year, which was in 1906. 

From 1906 to 1908, I held down various mining positions 
in Cripple Creek, Colorado. From 1908 till 1909, I 

7 did mine examination work for a group of Colorado 
capitalists in Nevada. In 1910, I was employed by 

the Tonopah-Belmont Milling Company at their reduction 
plant in Millers, Nevada, where they extracted silver from 
the ores from Tonopah mines. 

In 1911 until 1915, I was employed by the Florence Gold 
Field Mining Company as mine engineer, as general fore¬ 
man, and as general superintendent. From 1915 to 1918, 
I was appointed receiver by the District Court for this 
mining company, the reason being that it was a gold¬ 
mining company, and gold was the only metal that didn’t 
have a raise in value during the war, and because of the 
exorbitant cost of material, the company ran into debt. 

I might add that up to that time, that was the only re¬ 
ceivership in the state of Nevada that paid out dollar for 
dollar. 

From 1919 to 1921, I was with Wellan-Seaver-Morgan 
Engineering Company, Cleveland, Ohio. I first served as 
superintendent of outside construction. The last year I 
was there, I was assistant to the foreign sales manager. 
The company manufactured very large material-handling 
equipment: Hewlitt ore unloaders for unloading the ore 
out of Great Lakes vessels; car dumpers, which take up a 
coal car and dump it; and traveling cranes and bridges, 
and that sort of thing. 

8 From 1922 to 1935,1 was employed by the Mercury 
Manufacturing Company of Chicago, Illinois. That 

was my first direct contact wdth what we call the industrial 
truck method of material-handling. I was general manager 
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of their railroad and marine department. My principal 
function, besides managing the acivities of from four to five 
sales engineers, was to make examinations, render reports, 
and based on the reports, if acceptable to the companies for 
which they were made, to put in the equipment by direct 
supervision. 

In 1936, I left the Mercury Manufacturing Company and 
went with the Clark Equipment Company. In 1936 and 1937 
I acted as engineering assistant to Mr. E. W. Clark, vice 
president and general sales manager for the industrial truck 
division. In 1938,1 was sent by the company to take charge 
of the eastern sales district, office in New York, the sales 
district roughly running from the Canadian border down 
to the North Carolina line, and approximately as far east 
in New York as Rochester, and about as far east in Penn¬ 
sylvania as Altoona. 

At the start of the war, the company loaned my services 
to the United States Army Air Force, and I served as a 
consultant to the chief of staff, operating out of Wright 
Field at Dayton, Ohio, from about May, 1941, to May, 
9 1942, on general depot operations. 

In about the first of June, 1942, I was placed in 
charge of the company’s business in the Washington office. 
That related to business done with the Government, prin¬ 
cipally armed services. In that capacity, I did a great deal 
of work with the Quartermaster, the United States Navy, 
the British Ministry of Supply, and the British Admiralty, 
on material-handling problems as applied to service require¬ 
ments. 

At the end of the war, I went back to the regional office 
in New York. In 1947, Mr. Spatta, president of the Clark 
Company, took me out and made me a general consultant 
for all of the Clark operations in material-handling. As 
part of that work, I spent from three to as many as six 
months in western Europe, doing examination work and 
submitting reports for railroads, steamship companies, 
large industrial plants, and various shipping companies in 
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Finland, Norway, Sweden, Denmark, Holland, Belgium, 
western Germany, and Switzerland. Also in connection with 
that, I have done work, the same line of work, for companies 
in British Guiana, Indonesia, the Philippines, and Japan. 

At the end of 1950, I became an independent consulting 
engineer. I am in that status at the present time. 

Q. For what companies have you served in the capacity of 
consulting engineer for the installation of material- 

10 handling equipment? A. The German State Rail¬ 
ways, the Dutch State Railways, the Danish State 

Railways, the Free Port of Hamburg, the Free Port of 
Copenhagen,— 

Q. There is a list which I believe you prepared. Will you 
tell us what the companies are? 

The Court: Am I correct in assuming that you are going 
to relate to matters of this sort, sir? 

Mr. Dienner, Sr.: Yes, Your Honor. 

The Court: Well,— 

A. Within the last year, I have done this type of con¬ 
sulting work for the government-owned tin-mining company 
located on Bangka, Indonesia,— 

By Mr. Dienner, Sr.: 

Q. Mr. Clapp, do these companies that you are reciting 
or going to recite, have to do with the installation of 
material-handling equipment? A. These are all material¬ 
handling equipment problems. 

Q. All right. Proceed. A. The same for a privately 
owned tin-mining company, located on the island of Billiton, 
Indonesia. I also did the same type of work for the Orange 
Brewery in Djakarta, Indonesia; the Bata Shoe Company 
in the same location; the Royal Netherlands Steamship 
Company at the same address, in Djakarta; Delgado 
Brothers, a large contracting stevedore firm, located 

11 in Manila in the Philippine Islands. 

The W 7 est German State Railways, at various sta¬ 
tions in the western zone of Germany, freight stations. The 




Dutch State Railways, which included approximately twelve 
freight stations. The Doctor Alfred Brick Company, located 
in the Ruhr District of Germany. The Free Port of Ham¬ 
burg. That is in Germany. The Free Port of Copenhagen 
in Denmark. A large Danish pig iron company. And the 
state-operated barge line for the Dutch State Railways in 
Amsterdam, Holland. 

Q. What, in general, were your duties in connection with 
these companies that you have just listed? A. To make 
examinations of the material-handling problems that they 
had, analyzing all of their cost and tonnage figures, render¬ 
ing a complete report specifying what could be done in the 
way of saving, as against their present cost, which I estab¬ 
lished by completely mechanizing the operation with what¬ 
ever type of equipment would fit their needs. 

Q. Did that include fork trucks ? A. Yes, sir. 

Q. Any other type of material-handling equipment? A. 
Sometimes conveyors, sometimes tractors and trailers, 
sometimes cranes. 

Q. What do you mean by conveyors? A. By a 
12 conveyor, I mean generally speaking a power-driven 
sectionalized conveyor, in the application that I used, 
for handling packaged material goods, sometimes for han¬ 
dling bulk material. I also in some cases recommended the 
roller, gravity type of conveyor. 

Q. The power-driven conveyor is a belt which passes over 
two pulleys, one at each end; is that correct? A. Yes. 

Q. That type. What are its limitations? A. Its limita¬ 
tions are principally that it travels between two fixed points 
and has to be loaded at the receiving line and unloaded at 
the discharging end. 

Q. Has it any choice of route between its fixed points ? A. 
None except, if it is sectionalized, you can curve it around 
to go around a corner in an aisle. But it still travels between 
two fixed points. 

Q. Is that a common way to handle loose material such 
as travel, coal, and so forth? A. Yes. 
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Q. And you recommend that for certain locations,— A. 
Yes. 

Q. —certain jobs? A. Yes, sir. 

Q. And you recommended the fork trucks for 

13 other jobs, is that correct? A. Yes, sir. 

Q. Please tell us about the early, the advent of 
the fork truck in its very beginning, if you are familiar 
with that point. A. Well, when I first worked in the indus¬ 
try for the Mercury Manufacturing Company in 1922, there 
was no fork truck. As I remember the dates, the first fork 
truck was evolved probably sometime around 1926 or possi- 
blv 1927. Mv first sis:ht of one was what was called a chisel 
fork. Instead of having fingers, it had a chisel, and was used 
by the Portland Terminal Company at Portland, Maine, for 
the handling of bale sulphite pulp that came across from 
Sweden and Finland. 

Q. How much did that pulp weigh? A. Those bales of 
pulp, as I remember it, weighed about 550 pounds apiece. 

Q. When you speak of a chisel, what do you mean? A. 
It was a chisel plate with the edges sharpened, and the 
truck had the same operation as the present fork truck, but 
instead of using the pallet, it would chisel under, use the 
backward tilt to tilt it up and continue the operation until 
it picked up the bale. 

Q. In other words, what would correspond to the fork 
in a fork truck was a plate which was shoved under 

14 like a shovel: is that right? A. That is right. 

Q. So that the mechanism could be lifted. 

Right there, let’s stop a minute and say, how fundamental 
is the mechanical handling of materials in modern industry? 
A. Well, it is a very important function today, because 
it cuts down and in many cases eliminates what is known 
as nonproductive labor. Nonproductive labor, to clarify it, 
is the type of labor employed in an industry merely to han¬ 
dle material back and forth from receiving through process¬ 
ing. It isn’t the type of labor that does anything to enhance 
the value of the material in processing. In other words, it 
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is not a man who runs a drill press or a lathe or a milling 
machine. That is called nonproductive labor, and in many 
cases it has represented as high as 30 percent of a factory 
payroll. When you can eliminate and cut that down, you 
have lessened the cost of handling material in process. 

The Court: Let me interrupt you a minute. 

I don’t understand that you are contending that there 
isn’t utility in the fork truck. 

Mr. Reynolds: No. 

The Court: You are giving me something which I don’t 
need, sir. It is not contended by the Government, as 

15 I suspected, that there is no utility in a fork truck, 
so I am getting no help in this way, sir, because that 

is not an issue, as I understand it. 

Mr. Reynolds: That is right. 

The Court: All right. 

Mr. Dienner, Sr.: All right, sir, I will proceed to— 

The Court: All right, sir. 

Mr. Dienner, Sr.: Your Honor, what I am going to try 
to bring out is the distinction between the fork truck and 
conveyor in the handling of material, and the meaning of 
the listing in which the Government has included us in¬ 
correctly. 

The Court: All right. 

Bv Mr. Dienner, Sr.: 

Q. Please explain the advent of the unit package idea 
briefly. A. Well, as the fork truck was developed, the pallet 
was developed along with it, so that instead of handling 
single cases, for instance, of condensed milk, you could con¬ 
solidate them into a load and handle probably forty to fifty 
on the pallet at one time with the fork truck, so that that unit 
load would be kept intact when it went into storage, without 
man-handling each individual case, as was formerly the 
method with the hand truck operation. 

Q. Now explain how the unit load goes throughout 

16 a plant and what that means in respect of any spe- 
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cific duty of the fork truck. A. Well, probably, the best 
illustration of that would be to take the armed services 
during the war. They made very rapid strides in the unit 
load method. In many cases, the supplier put his loads on 
pallets at his plant. They were loaded into a car or a high¬ 
way truck by a fork truck, were kept intact during transpor¬ 
tation, were unloaded at a naval or a Quartermaster or an 
Air Force depot, put into storage by a fork truck, in many 
cases taken from there to take in-transit storage for ship¬ 
ment, and even landed on beaches in the South Pacific, still 
intact, without ever being rehandled except by a machine. 

Q. In connection with the unit idea which the fork truck 
makes use of, to what extent is any one operation of this 
fork truck controlling? In other words, is the duty of this 
fork truck just to do one of those operations? A. No, sir. 

Q. Well, explain this a little bit more. A. Well, the duty 
of the fork truck, of this particular type, which will go into 
a car, is to take the load out of the car, put it into storage 
in an industrial plant from receiving to storage, then 
through the various processes in the plant, the material is 
handled on pallets for a fork truck with the elimination 
of a lot of multiple handling by hand which was for- 
17 merly done, so that the machine functions all the 
way through from the time the material is received 
until it goes out as a finished product throughout the various 
phases of processing and storage. 

Q. Are there instances in which a fork truck services a 
railroad car or any kind of a car? A. Yes, sir. 

Q. Is that extensive? A. Y"es. 

Q. Are there fork trucks of the Clark manufacture, for 
example, or of any one manufacturer, which do not go into 
a car? A. Yes, sir. 

Q. Why? A. Because of their size and their overhead 
mast height. 

Q. And because of their particular use in some location? 
A. That is right. 

Q. Are you familiar with “The Flow Directory”? A. 
Yes, sir. 
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The Court: Familiar with what, sir? 

Mr. Dienner, Sr.: “Flow Directory.’’ (Displaying book) 

By Mr. Dienner, Sr.: 

Q. What is its reputation in the material-handling 

18 industry? A. I would say it is the bible of the mate¬ 
rial-handling industry, both for the manufacturer of 

material-handling equipment and the user. 

Q. Where is it so accepted? How widely? A. Well, for 
example, all through western Europe I found most of the 
people that I contacted, the steamship companies, the rail¬ 
road companies, the big industrial plants like I. G. Farben 
in Germany, this big pig iron company in Denmark, all had 
a Flow Directory. 

Q. Are you familiar with the fact that it has definitions 
of material-handling equipment? A. Yes, sir. 

Q. Have you examined the pages where carloaders should 
occur, if there were any? I hand you Flow Directory. A. 
Well, this is with casters you are handing me here. Without 
going on to certain pages, as I recall my handling of Flow— 
and I carry one with me when I am on trips abroad— 

Mr. Dienner, Sr.: I offer in evidence page 26. 

By Mr. Dienner, Sr.: 

Q. Look at page 26 and see if there is any carloader on 
that. A. No, I don’t see any carloader on it. 

Mr. Dienner, Sr.: As Plaintiff’s Exhibit 7; is that 

19 right, Jack? 

Mr. Reynolds: If Your Honor please, I understand 
that this is a 1952 publication. I don’t believe that can be 
relevant as to whether this applicant was entitled to regis¬ 
tration in 1947. 

Mr. Dienner, Sr.: Your Honor, it is highly relevant. We 
are trying to prove what is the fact now. We stand here 
in court today. Is this mark in the minds of the public 
distinctive of the goods of the plaintiff—today? 

The Court: You mean that if it were in fact not proper 
for you to have been granted a registration in 1946, you can 
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come here some six years later and show that it is proper 
now ? 

Mr. Dienner, Sr.: I think the cases all permit you to show 
the fact at any stage as to what acceptance in the public 
your mark has had. I see no objection whatsoever to com¬ 
ing in with the facts and saying, “Our mark has achieved 
distinctiveness.” You don’t have to go back and say it was 
distinctive yesterday, if you can prove it is distinctive today. 

Mr. Reynolds: This is a proceding to review a Patent 
Office decision. I don ’t see how it can be reviewed on a dif¬ 
ferent state of facts from what we had there. It seems to 
me if the situation has changed, they should file a new 
application. 

20 Mr. Dienner, Sr.: If Your Honor please, this is a 
trial de novo in which the fact which exists is the one 
which is in issue. Why give us a trial de novo if we cannot 
bring in the facts? 

Mr. Reynolds: I think it is the facts as of the date of the 
application. 

Mr. Dienner, Sr.: Not at all. The statute says no such 
thing. It simply says if the goods have become distinctive, 
the mark has become distinctive of the applicant’s goods 
in commerce; and we are sticking right to the statute. 

The Court: When did this matter get out of the Patent 
Office? 

Mr. Dienner, Sr.: I beg your pardon? 

The Court: When did this matter get out of the Patent 
Office? When did you get your report, sir? 

Mr. Dienner, Sr.: When did we get the first rejection, 
you mean ? 

The Court: The one that makes it necessary for you to 
come here. 

Mr. Dienner, Sr.: What was the date? 

Mr. Dienner, Jr.: The final decision? 

Mr. Reynolds: April 6,1951. 

The Court: And your application was filed in 1946, did 
you say? 
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21 Mr. Dienner, Sr.: 1947. 

Mr. Reynolds: 1947. July 17,1947. 

Mr. Dienner, Sr.: But I think that at any stage of the 
case we are permitted to offer evidence as to what the status 
is and how far it has gotten. I see absolutely no bar in the 
statute or in the procedure. 

The Court: All right, I will hear you. 

Do you want to mark a page for identification? 

Mr. Dienner, Sr.: Yes. 

The Court: I will mark it for identification. 

Mr. Dienner, Sr.: Very good. 

Page 36; was that it ? 

The Deputy Clerk: 26. It will be Plaintiff’s Exhibit 7, 

(Page 26 of “The Flow Directory” was marked as Plain¬ 
tiff’s Exhibit 7 for identification.) 

By Mr. Dienner, Sr.: 

Q. Now will you turn to page 107 and look under the defi¬ 
nition of loaders; under that in small type, “box car,” and 
read us that definition. 

The Court: If you are going to introduce it, it will speak 
for itself, won’t it? 

Mr. Dienner, Sr.: Yes, but Your Honor won’t get it so 
well as if the witness would quickly read it. 

The Court: I might get it better if I read it, sir. 

22 What page is that, sir? 

Mr. Dienner, Sr.: Page 107 of “The Flow Direc¬ 
tory.” 

Let’s mark it for identification Plaintiff’s— 

The Deputy Clerk: Plaintiff’s Exhibit 8. 

(Page 107 of “The Flow Directory” was marked as Plain¬ 
tiff’s Exhibit 8 for identification.) 

Mr. Reynolds: If I may, I would like to make a continuing 
objection. 

The Court: Oh, I understand, sir, on the grounds that this 
was not a matter before the Patent Office,— 
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Mr. Reynolds: Yes, sir. 

The Court: —and relates to a period of time substantially 
after its report. I will so understand it and treat them for 
identification purposes. 

Now, what do you want me to read, sir? 

Mr. Dienner, Sr.: Refer to page 170. 

The Court: I haven’t read 107 yet. What do you want 
me to read on 107 ? 

Mr. Dienner, Sr.: Excuse me. Read the definition. 

The Witness: “Loaders, box car. Power-operated devices 
used for bulk loading of box cars set up near the door. They 
sling the material to the end of the car by means of a loose 
belt driven at high speeds. Loading of belt is either 
through hoppers attached to loaders or directly from chutes. 

Usually of portable construction for ease of posi- 
23 tioning. They enable one man to load cars easily 
and quickly. Generally used for the handling of loose 
materials such as grains, sand, chemicals, etc.” 

The Court: That isn’t 107, sir, is it? 

Mr. Dienner, Sr.: 107, yes. 

The Court: 107 ? 

Mr. Dienner, Sr.: 107. Right in the middle of the page 
where it shows that picture of a loader. 

The Court: Loader for box car? 

Mr. Dienner, Sr.: Let me show Your Honor. (Indicating) 
That is the definition right there. 

The Court: All right, sir. 

By Mr. Dienner, Sr.: 

Q. Have you examined Webster’s New International Dic¬ 
tionary to see whether there is a carloader, by that name? 
A. I haven’t been able to find anything in Webster’s Interna¬ 
tional Dictionary, the word “carloader,” c-a-r-l-o-a-d-e-r.” 

Q. Now refer to page 170 of this Flow Directory. 

The Court: Do you think that is significant? You did 
find car and you did find loader, didn’t you, sir? 

The Witness: Yes, sir. 
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The Court: Would it make any difference because 

24 you combine them? 

Mr. Dienner, Sr.: Yes, Your Honor, for this rea¬ 
son. Is there such a thing as a carloader? If so, what is it? 
It is not a fork truck. 

The Court: I understand you are saying that this pri¬ 
marily isn’t a carloader. 

Mr. Dienner, Sr.: That is right. This isn’t primarily a 
carloader, I say. 

The Court: It isn’t. All right, sir. 

Mr. Dienner, Sr.: That is right. 

I am perhaps overproving my case, but I would rather 
overprove it than underprove it. 

The Court: All right, sir. 

Mr. Dienner, Sr.: What I am getting at is that there are 
two distinct arts: the conveyor art, in which the term has 
been used descriptively; and the fork truck art, in which 
it has been used but only as a very small segment of the 
operations of the fork truck. 

By Mr. Dienner, Sr.: 

Q. Refer to page 170 of “The Flow Directory.” Do you 
find there any “trucloader,” t-r-u-c-l-o-a-d-e-r, or “truck 
loader,” two words? A. No, I do not. 

(Page 170 of “The Flow Directory” w’as marked as Plain¬ 
tiff’s Exhibit 9 for identification.) 

25 By Mr. Dienner, Sr.: 

Q. Now refer to page 194 of “The Flow Direc¬ 
tory,” and turn dowm to the right-hand column; under “In¬ 
dustrial Trucks,” you will find the subheading, “Fork.” 
Will you please read that and— 

Mr. Dienner, Sr.: May I offer this as Plaintiff’s Exhibit— 
The Deputy Clerk: 10. 

Mr. Dienner, Sr.: —10 for identification. 

(Page 194 of “The Flow Directory” was marked as Plain¬ 
tiff’s Exhibit 10 for identification.) 
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A. “Fork. Including center control, stand-up; center con¬ 
trol, sit down; end control, stand up. Cantilever type elec¬ 
tric trucks which carry their loads on two forks extended 
in front of the vehicles. The telescopic mast construction 
provides a stacking height of 120 inches with a collapsed 
height of S3 inches on most standard trucks, which permits 
passing under low obstructions and doorways. Universally 
used in factories, shipping docks, warehouses, etc., for the 
handling and stacking of palletized materials.” 

By Mr. Dienner, Sr.: 

Q. Now turn to page 195. That page simply lists manu¬ 
facturers of fork trucks; isn’t that correct? A. That is 
correct. 

26 Mr. Dienner, Sr.: May we offer that as Exhibit 11 
for identification. 

The Deputy Clerk: Plaintiff’s Exhibit 11. 

(Page 195 of “The Flow Directory” was marked as Plain¬ 
tiff’s Exhibit 11 for identification.) 

By Mr. Dienner, Sr.: 

Q. And turn to page 197. We have there, in the upper 
left-hand corner, “Trucks, industrial, gas, continued.” 

Excuse me. Strike that off. 

We have in the lower middle column, under “Trucks, in¬ 
dustrial, gas, fork.” Will you please read the definition 
there given? A. “Fork. Including center control, sit- 
down,—” 

The Court: Excuse me, is that 12? 

Mr. Dienner, Jr.: What page is that? 

Mr. Dienner, Sr.: That is page 197. 

The Court: All right, sir. 

A. (Continuing) “—including center control, sit-down; 
end control, stand-up. Cantilever type gas fork trucks, oper¬ 
ated from either a center or end control position in which 
the forks elevate on a telescopic mast. Available in capaci¬ 
ties ranging from 1000 to 15,000 pounds, they combine high 
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stacking with a low overall collapsed height. Loads are 
carried on two or more fingers, which are capable of 

27 being tilted forward and backward to facilitate load¬ 
ing and unloading. Used for handling and stacking.’’ 

(Page 197 of “The Flow Directory” was marked as Plain¬ 
tiff’s Exhibit 12 for identification.) 

By Mr. Dienner, Sr.: 

Q. Now turn to page 223, under the trade name index in 
Flow Directory,— 

Mr. Dienner, Sr.: May we have that marked for identifica¬ 
tion, Exhibit 14 ? 

The Deputy Clerk: 13. 

Mr. Dienner, Sr.: 13. 

(Page 223 of “The Flow Directory” was marked as Plain¬ 
tiff’s Exhibit 13 for identification.) 

By Mr. Dienner, Sr.: 

Q. —and look under the right-hand column to see what 
Clark Equipment Company’s listing of trade name and 
product is. A. It says, “Carloader,” c-a-r-l-o-a-d-e-r, in cap¬ 
ital letters. 

The Reporter: One word? 

The Witness: One word. 

A. (Continuing) Then, “Fork trucks. Clark Equipment 
Company, Industrial Truck Division, Springfield Place, 
Battle Creek, Michigan. See advertisement on page 431. ” 

By Mr. Dienner, Sr.: 

28 Q. Now turn to page 249 and read what appears as 
about the fourth item on the right-hand side, “Truc- 

loader.” A. “Trucloader.” 

Q. Under trade name index. A. T-r-u-c-l-o-a-d-e-r, in capi¬ 
tal letters. “Fork trucks. Clark Equipment Company, In¬ 
dustrial Truck Division, Springfield Place, Battle Creek, 
Michigan. See advertisement on page 431.” 
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(Page 249 of “The Flow Directory ” was marked as Plain¬ 
tiff’s Exhibit 14 for identification.) 

By Mr. Dienner, Sr.: 

Q. Will you leaf through pages 405 to about—well, 
through the “ Work-O-Matic,” W-o-r-k-O-M-a-t-i-c. Leaf 
through those and tell me whether it isn’t a fact that the 
v'arious manufacturers of fork trucks who have advertised 
in Flow Directory— 

The Court: Now what page is he referring to, sir? 

Mr. Dienner, Sr.: What page? 

The Court: Yes, sir. 

Mr. Dienner, Sr.: Well, it begins on page 405. 

The Court: Of what, sir? 

Mr. Dienner, Sr.: of “ The Flow Directory.” 

The Court: 405? 

Mr. Dienner, Sr.: 405. And continues on to—seventeen 
pages of manufacturers’ catalog sheets who manufac- 
29 ture fork trucks. 

By Mr. Dienner, Sr.: 

Q. (Continuing) —and tell whether you don’t find in 
each case that they name the product, fork trucks or fork 
lift trucks, and they have their own trade mark names. 
A. That is correct. They are either called fork trucks or 
fork lift trucks. 

Mr. Dienner, Sr.: I offer this group as an exhibit, Plain¬ 
tiff’s Exhibit 15. 

The Court: For identification. 

(Pages 405 through 17 pages of “The Flow Directory” 
were marked as Plaintiff’s Exhibit 15 for identification.) 

By Mr. Dienner, Sr.: 

Q. Does the name “Carloader” or “Trucloader” appear 
anywhere except in connection with the Clark Equipment 
Company ad? A. No, sir. 

The Court: Now, what does that prove, sir? What does 
that prove? 
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Mr. Dienner, Sr.: It proves, it establishes, it tends to 
prove that Clark Equipment Company is accredited with 
the marks, “Carloader” and “ Trucloader, ” for fork trucks, 
and that other people, lots of other people make fork trucks, 
and they have their own brand names or trade mark 

30 names by which they designate fork trucks which 
are competitive with the Clark fork trucks. 

The Court: Is this witness, by virtue of his familiarity 
with these respective publications, in a position to say 
whether or not the trade name bears such direct description 
of the product as is the case as to “Trucloader” and “Car- 
loader”? 

Mr. Dienner, Sr.: Yes. Yes. 

By Mr. Dienner, Sr.: 

Q. From your experience, or has your experience quali¬ 
fied you to say that “Trucloader” and “Carloader” are 
the trade names of Clark Equipment Company exclusively? 

The Court: No, sir, that is not the question. 

You have offered for identification certain pages from 
what you state to be, or the witness states to be the— 

Mr. Dienner, Sr.: Flow Directory. 

The Court: —bible of the industry, named “Flow Direc¬ 
tory”; and I believe you had another pamphlet there, or 
part of the same pamphlet. 

My question is, has he, in his examination of these publi¬ 
cations, found any instance where the trade name is as truly 
descriptive of the use of the product as in the case of “Truc¬ 
loader” on the one hand and “Carloader” on the other? 

Mr. Dienner, Sr.: Thank you. 

31 By Mr. Dienner, Sr.: 

Q. Are you familiar with the trade mark “Hyster”? 
A. Yes, sir. 

Q. What does it designate? A. It designates, to me it 
designates the company which is the Hyster Company, 
which manufactures fork trucks. 
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Q. What does “Hyster” mean to you, aside from the 
trade mark connotation? A. Well, “Hyster” is the firm 
name, as I understand. 

Q. I appreciate that; but suppose we take it over into the 
telephone business. Now, I lift this receiver, I “hyst” it 
off. If I used some means to do it,— A. You would “hyst” 
it off. 

Q. “Hyst” is a common word, colloquial term for lift or 
raise high? A. Yes. 

The Court: Is he in a position to show me where that is 
in here, sir? 

Mr. Dienner, Sr.: Yes. 

Jack, where is that? 

Mr. Dienner, Jr.: That is page 466, among the group. 

Mr. Dienner, Sr.: Page 466 ? 

Mr. Dienner, Jr.: Exhibit 15. 

Mr. Dienner, Sr.: Page 466. It is hard to find. The num¬ 
bers are difficult to find. 

32 By Mr. Dienner, Sr.: 

Q. Are you familiar with Towmotor? A. Yes, sir. 

Q. What does that mean to you? 

The Court: Hadn’t we better finish one first ? 

Mr. Dienner, Sr.: Excuse me. 

By Mr. Dienner, Sr.: 

Q. Hyster. Finish Hyster. 

The Reporter: How do you spell it? 

The Witness: H-v-s-t-e-r. 

V 

By Mr. Dienner, Sr.: 

Q. On what page does that occur? A. 466. 

Q. And what is the name of the company? A. Hyster 
Company. 

Q. What does it advertise? A. It advertises fork trucks, 
carry cranes, straddle trucks, turret trucks. 

Q. Now will you look in the index of the trade marks or 
trade names. Look back in the book in the index of the 




trade names. That should be around 107 or something like 
that. 

The Court: Is this the same book, sir? 

Mr. Dienner, Sr.: Yes, sir, the same book throughout. 
The Court: While he is looking for that, sir, do 

33 you know whether there has been either application 
made for or registration granted for the term 

i ‘ Hyster, ’ ’ H-y-s-t-e-r ? 

Mr. Dienner, Sr.: The Patent Office ought to know that. 
Mr. Reynolds: I don’t know offhand. 

Mr. Dienner, Sr.: Let’s see what the advertisement says. 
The Court: You don’t know either, sir? 

Mr. Dienner, Sr.: No. 

The Witness: Well, under the word “Hyster” on page 
232, 

“Lift trucks, tractor. Hyster Company. Mounted equip¬ 
ment. 2902-51 Northeast Clacamas Street, Portland 8, Ore¬ 
gon. See advertisement on page 466.” 

The Court: You were reading from 232? 

The Witness: Yes, sir. 

The Court: And that was under the term “Hyster”? 

The Witness: Yes, sir. 

By Mr. Dienner, Sr.: 

Q. Is that marked with a star? A. Yes, sir. 

Q. Find out what the star mark means. 

(Witness searching book) 

Q. It would probably be at the beginning of this 

34 trade— A. Oh. It means that the company is car¬ 
rying an advertisement in the directory, when it is 

starred. 

The Court: I am going to assume that the answer to my 
question as to Hyster is that neither side knows whether— 
Mr. Dienner, Sr.: We don’t know at present, Your Honor. 
The Court: —there has been a registration or not. 

Mr. Dienner, Sr.: But may we determine that fact by 
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reference to the Patent Office records and inform Your 
Honor later! 

Will you do that, Mr. Reynolds! 

Mr. Reynolds: If it is material, of course. 

The Court: I am not saying it is. I just ask the question. 
But at the present time, you don’t know. 

Mr. Dienner, Sr.: That is right. We don’t know. 

The Court: All right. 

Mr. Reynolds: But we will— 

Mr. Dienner, Sr.: However, let’s look at a few other 
things, Your Honor. 

Here’s Yale and Towne. I would like now to offer regis¬ 
tration on the principal register No. 543,223, registered 
June 23,1952, under the Act of 1946, 

“Transporter for motorized hand lift trucks,” which 
the Patent Office has seen fit to grant. 

35 The Deputy Clerk: Plaintiff’s 16. 

(Trade mark registration of “Transporter” was 
marked as Plaintiff’s Exhibit 16 for identification.) 

Mr. Dienner, Sr.: And I would like to offer in evidence 
registration No. 538,161 or March 13, 1951, under the Act 
of 1946, the trade mark, “Load Lifter,” electrically driven 
hoists, as indicating the practice in the trade. 

Mr. Reynolds: I object— 

The Court: I understand, sir, that you do. They will be 
marked for identification. 

(Trade mark registration of “Load Lifter” was marked 
as Plaintiff’s Exhibit 17 for identification.) 

The Court: What do you mean by practice in the trade, 
sir! 

Mr. Dienner, Sr.: Pardon me? 

The Court: You said practice in the trade. 

Mr. Dienner, Sr.: Practice in the trade? 

The Court: Yes, sir. 

Mr. Dienner, Sr.: I mean how' people designate their 
goods to distinguish them from the goods of others in a 




competitive line. In other words, the trade mark, the 
purpose of the trade mark, as determined by Section 45 of 
the 1946 statute. 

Mr. Dienner, Sr.: Let me read it. 

36 “The term 4 trade mark’—” 

I am now reading from the statute again. 

“The term 4 trade mark’ includes any word, name, symbol 
or device or any combination thereof adopted and used by 
a manufacturer or merchant to identify his goods and 
distinguish them from those manufactured or sold by 
others.” 

Now, that definition in the 1946 Act was taken from an 
earlier Supreme Court decision substantially as it stood, 
and it means, when it speaks of goods, it means fork trucks 
on which the mark appears in competition with fork trucks 
which somebody else makes and he puts his mark on. It is 
competing goods, fundamentally, and the whole theory of 
the 1946 statute was, let the facts speak. Don’t make a rule 
which binds an applicant to a trade mark, but let the facts 
speak. 

Now may we go to Towmotor. 

By Mr. Dienner, Sr.: 

Q. See if you can find Towmotor as a trade name listed 
in Flow. A. Yes, sir. On page 248. 

Q. Does it say, “See page so-and-so for the advertise¬ 
ment”? A. It says, 

37 * 4 See advertisement on page 527. ’ ’ 

Q. Turn to page 527. Tell us what it says there. 
A. It says, 

“Towmotor. The one-man gang fork lift trucks, tractors, 
accessories; special engineering, sales and service facilities 
in all principal cities of the United States and Canada.” 

Mr. Dienner, Sr.: Let me have marked for identification, 
page 527 of “The Flow Directory,” bearing the Towmotor 
advertisement. 

(Page 527 of “The Flow Directory” was marked as 
Plaintiff’s Exhibit 18 for identification.) 
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By Mr. Dienner, Sr.: 

Q. Arc you familiar with the conveyor industry as such? 
A. Yes, sir. 

Q. Do you know whether they put out any definitions or 
any listing of conveyors? A. Yes. The association puts out 
what we call a handbook. 

The Court: What is 17, Mr. Clerk? 

(Discussion of Court and Deputy Clerk, off record.) 

By Mr. Dienner, Sr.: 

Q. Do you know whether they define conveyors in any 
wav which would include fork trucks? A. As I re- 

38 member, they have a definition of general—general 
definition covering conveyor equipment which par¬ 
ticularly excludes fork trucks. 

Q. All right, I guess that covers the ground. 

You published a book for the Government, I believe, on 
materials handling, did you not? A. That is correct. 

Q. Is this a copy of it? A. Yes, sir. 

Q. Tell us generally what that is and how it came into 
existence? A. In the early days of the war, the Air Force 
was activitating so many new depots, they were expanding 
so rapidly, and they were taking on supplies in a lot of these 
storage depots that were totally unfamiliar with material¬ 
handling methods as applied to unloading cars, railroad 
cars, trucks, and the general storage in depots, both the 
officer personnel and civilian personnel that they took on, 
that I was called in in the summer of 1941, as I remember, 
or ’42—’42, and asked by the chief of staff and some of the 
other officers if it would be possible to get out a fairly small 
condensed handbook which would explain the fundamental 
details of material-handling as more or less of a start of 
a primer to establish in the various depots with this new 
personnel that were staffing the depots. 

39 As a result of that, it was determined to condense it 
as much as possible to fundamental principles and 
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to use a photographic section for illustrating correct and 
wrong methods of material-handling. 

That is the result (displaying). The first publication was 
about 3000, and later on I think they had— 

The Court: Aren’t we still getting away, sir, from the 
main point? If utility is conceded, do you need any of that? 

Mr. Dienner, Sr.: Nothing further than to show that this 
witness is— 

The Court: Qualified? 

Mr. Dienner, Sr.: —well qualified to speak. 

The Court: All right. 

Mr. Dienner, Sr.: Because the Government has asked him 
to define these matters for them. 

One more question, and that is: 

By Mr. Dienner, Sr.: 

Q. Isn’t it a fact that, for instance, in other material, 
other companies who have material-handling problems, they 
define the different classes of material-handling equipment? 
A. Yes, sir. 

Q. For instance, General Electric Company, I take it, 
says, 

40 “The three principal types of material-handling 
equipment are conveyors, cranes and hoists, and 
industrial trucks. ’ ’ 

Those are the three general classes which you mentioned 
before. 

Mr. Dienner, Sr.: Take the witness. 

Cross Examination 

By Mr. Reynolds: 

Q. When did you first hear of anything called a car- 
loader? A. I can’t hear. 

Q. A carloader. 

Mr. Dienner, Jr.: How is that spelled? A. I can’t under¬ 
stand you. 

The Court: When did you first hear of anything called a 
carloader? 
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A. In the latter part of 1937 or early in 1938, when it was 
applied hv Clark to the Carloader fork truck. 

Q. You had never heard anything called a carloader be¬ 
fore that; is that right ? A. Oh, yes, I have heard the term 
“carloader” used at different times; but generally, as 
applied to the conveyor industry, and it is two words, not 
one. 

Q. Well, you had heard the term applied to devices of 
one kind or another, before you ever heard of the 

41 ('lark fork truck, hadn’t you? A. Occasionally, yes. 

Q. And those were devices that were designed to 
load cars, I suppose; is that right? A. Some of them. 
The only ones that I knew anything about might have 
been some portable conveyor. 

Q. Well, now, as to the term “Trucloader,” would your 
testimony be about the same? A. No; I think the “Truc¬ 
loader” came around 1946, 1947, or 1946; Pm not quite 
sure. 

Q. I mean, had you ever heard any thing called a “Truc¬ 
loader” before you saw this Clark device? A. Not to my 
knowledge, I hadn’t. 

Q. When you heard this Clark device called a “Truc- 
loader,” why did you suppose it had been called that? A. 
Well, as a matter of fact, I never paid particular attention 
to it. I was more intersted in the “Carloader.” 

Q. Well, how about the Carloader? Why did you suppose 
that was called a carloader? A. Well, probably one reason 
is because the truck was of the size and capacity that could 
enter box cars and work rapidly without interference; and 
also, it can be used for a variety of other functions. In 
other words, in a factory it performs a very coordinated, 
comprehensive system of handling material, of which the 
car is only part. 

42 The Court: I don’t think that is responsive to the 
question as I understood it. 

He asked you, Why did you suppose it was called a 
carloader? 
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Is that your question? 

Mr. Reynolds: That is the question, sir. 

The Witness: Well, probably because at that time, to 
the best of my recollection, it was about the only truck 
that came out that would function properly inside a rail¬ 
road box car. 

By Mr. Reynolds: 

Q. Well, it was because at least one of its purposes was 
to load cars; isn’t that true? A. Yes, that is correct. 

Q. And similarly with the Trucloader; that was designed 
in part, at least, for loading trucks; isn’t that true? A. 
That is quite possible, although I am not so familiar with 
the Trucloader as I am wdth the Carloader. 

Q. And actually, this Carloader has been represented 
to the public as being useful in the loading of cars; hasn’t 
it? A. That is correct. 

Q. Did you say you had never seen an index in which 
carloaders were listed as such? A. No, I didn’t say 
that. 

43 Q. Well, is that a fact? A. Yes, I have seen in¬ 
dexes, but it was always as loaders or unloaders, 
and then “car” after it. I have never seen the word 
“carloader” as Clark uses it in connection with conveyors. 

Q. Well, the way indexes are made, “loaders and un¬ 
loaders, car” would ordinarily mean carloaders and un¬ 
loaders, wouldn’t it? A. That is correct. 

Q. And similarly, “loaders, truck” would mean truck- 
loaders; that is true, isn’t it? A. Quite true. 

Q. Now, what did you understand was listed on an index 
of carloaders? A. Well, generally conveyors, the principal 
things that I recognize. 

Q. It was anything that would load cars, wasn’t it? A. 
Not necessarily. A lot of things can place material in the 
car door without functioning the way this fork truck would 
function. 

Q. Would you suppose any device would be included on 
an index of carloaders if it wasn’t capable of loading a 
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car? A. Yes, I know of certain types of bucket elevators 
and certain types of conveyors that don’t completely 
load a car. 

44 Q. Well, they load material into cars, don’t they? 
A. They load material into the cars, but it has to 

be trimmed. 

Q. Did you ever see the Clark Carloader listed on a list 
of carloaders? A. I don’t understand the question. 

Q. Did you ever see the Clark Carloader included in a 
list of carloaders in an index of any sort? A. Well, it is 
indexed in the Flow. 

Q. No, I mean listed on a list of carloaders. Did you 
ever see an index of carloaders which included the Clark 
Carloader as one of them? A. I don’t—not to my knowl¬ 
edge. I don’t know whether I have checked it. 

Q. Well, I will show you page 1905 of MacRae’s Blue 
Book for 1946 and ask if that shows the Carloader in an 
index of carloaders. A. Here is the Clark Carloader right 
here. 

Q. That is right; and isn’t this on a listing of “loaders 
and unloaders, car”? A. According to their listing, yes, 
that is correct. 

Q. Do you think that it is improperly included in that 
list ? A. It is what I would call a loose classification. 

45 I think Flow lists their listing better than MacRae, 
so considered by the industrv. 

Q. Don’t you suppose the Clark Company put it there? 
A. Certainly. 

Q. Then, they must have considered it a carloader, didn’t 
they? A. Probably put it there for advertising purposes, 
so they wanted to be listed. They advertise in many maga¬ 
zines. As far as I know, they may go into every industrial 
directory in the country. I don’t know. 

The Court: You don’t mean by that that they would 
put them in just to get them in there, whether it was 
factually correct or not, I hope. 



The Witness: Probably the advertising department pays 
a certain amount of supervision to that sort of listing. I 
don’t know. 

The Court: No, I am talking about Clark Equipment 
Company itself. They certainly would not put something 
in a publication for use by prospective purchasers of equip¬ 
ment which in fact is not usable or properly usable for 
the purpose specified. 

The Witness: No, they certainly wouldn’t put it in with 
any misleading statement as to what function the machine 
would perform. 

The Court: Therefore, if it be found under loaders 

46 and unloaders, the public would have a perfect right 
to assume that Clark thought it was adaptable and 

usable, and properly so, for the specified purpose of load¬ 
ing and unloading, wouldn’t it? 

The Witness: That is correct. And it will do those two 
functions. 

By Mr. Reynolds: 

Q. Now, you suggested that there are probably a number 
of those carloaders that are never used in loading a car, 
I believe. A. That is correct. 

Q. There are also a number of station wagons, probably, 
that never go near a station, aren’t there? A. Quite true. 

Q. So that the mere fact that the thing isn’t used for 
a particular purpose does not necessarily make that name 
inappropriate, does it? A. Not necessarily, no. 

Q. What is the distinction between a Carloader and a 
Trucloader? A. The distinction between the two machines? 

Q. Yes. A. They are two different capacities, and they 
have different weights. 

Q. The Trucloader is smaller; is that right? A. 

47 Much smaller. 

Q. And are adapted to trucks as distinguished 
from cars? A. Yes. 

Q. Now, the Clark Company puts out other types of 
fork truck besides these two, does it not? A. That is cor- 


rect. They range in capacity from 100 to as high as 15,000 
pounds. 

Q. And they are called by various names, are they not? 
A. That is right. 

Q. And isn’t the purpose of those names to distinguish 
them from each other, really? A. That is correct. 

Mr. Reynolds: That is all. 

Redirect Examination 

By Mr. Dienner, Sr.: 

Q. Calling your attention to MacRae’s Blue Book, con¬ 
cerning which you were interrogated, page 1905— 

The Court: Is that the blue book, Mr.—? 

Mr. Dienner, Sr.: No, no, no. This is the one to which 
the Patent Office referred. 

Mr. Reynolds: I have a copy here. (Handing book to 
Court) 

The Court: I was just trying to see if you were talking 
about the same book. It is MacRae’s Blue Book. I just 
got “the blue book.” 

48 By Mr. Dienner, Sr.: 

Q. Now, this advertisement for the Clark unloader is 
boxed in a border, is it not? A. That is right. 

Q. In other words, it is not just the ordinary listing 
under that heading of “loaders and unloaders,” is it? A. 
No. 

Q. Do you think somebody had to pay for that adver¬ 
tisement? Is that the custom in the trade, do you know? 
A. Yes. 

Q. Who controls where such a mark would go in the 
listing? A. I am not familiar enough with the placing of 
advertising to answer that correctly. 

Q. I would have to ask somebody else? A. You will 
have to ask somebody else. 

Q. But does this name, “Clark Equipment Company, 
appear in that listing of “loaders and unloaders, car”? 
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The Court: You are referring to what page, sir? 

Mr. Dienner, Sr.: Page 1905. I am asking about these 
names of people who have their names listed. 

A. Under the general heading, in capital letters, “LOAD¬ 
ERS and UNLOADERS,” in small letters, “Car,” 

49 afterwards, there are a list of names, unboxed. On 
this page, the large listing is the only one that is 

boxed, outside of the tinplate company. 

By Mr. Dienner, Sr.: 

Q. But does it appear as a name? A. Definitely. 

Q. In the list? A. Definitely. 

Q. Where? A. Right here, large. 

Q. No, no. Where do you find— A. No, it doesn’t ap¬ 
pear in this list. I have just told you that these are in 
small type. This is not in that list there. It is sandwiched 
in between two lists. 

Q. In other words, it is not in the list as such; is that 
correct? A. That is rght. 

The Court: Before you leave that, sir, you don’t want 
me to understand that this publication has misplaced your 
product by putting it under loaders? 

Mr. Dienner, Sr.: If Your Honor please, we did not ask 
to have it put there. How it got there, I don’t know. 
The Court: Have you complained about it, sir? 

Mr. Dienner, Sr.: No, but why should we? It is an 
advertisement. 

50 The Court: You mean you are going to pay money 
for it and mislead the people? 

Mr. Dienner, Sr.: Not to mislead the people, no. 

The Court: Well, if it is in the wrong place, you are 
misleading. 

Mr. Dienner, Sr.: I appreciate that, Your Honor, but 
here is another— 

The Court: And if it is misleading, I think you want to 
correct it. 

Mr. Dienner, Sr.: Now, wait a minute, Your Honor. 
Here is Casper’s Tinplate Company in the same column. 
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It occupies more than one space. Where are you going to 
put Carloader except in a column somewhere? 

The Court: Do you ask me, sir? I will say this— 

Mr. Dienner, Sr.: I am just asking a rhetorical question. 

The Court: Well, I will answer you, sir. 

If I am a doctor and they put me under lawyers, I am 
going to do something about it pretty quick, sir, and I 
think you would, too. 

Mr. Dienner, Sr.: Well, we will find out from the other 
witnesses what happened. 

The Court: How about you? Wouldn’t you do it? 

Mr. Dienner, Sr.: If they misplaced me, I certainly 

would. 

51 The Court: Yes, sir. 

Mr. Dienner, Sr.: Yes, sir, no question. 

What edition was that, by the way? 

Mr. Reynolds: 1946. 

Mr. Dienner, Sr.: 1946. 

By Mr. Dienner, Sr.: 

Q. Now, turning to page 3448 of MacRae’s Blue Book, 
the same issue from which this advertisement that has 
been— 

Mr. Dienner, Sr.: See the same issue of MacRae’s Blue 
Book. 

The Court: Right, sir. 

By Mr. Dienner, Sr.: 

Q. (Continuing) You haven’t got MacRae’s Blue Book; 
you have got Flow. A. Well, I— 

Mr. Dienner, Sr.: You haven’t got the volume here, 
have vou? 

W 

Mr. Revnolds: No. 

Mr. Dienner, Sr.: Well, here is a photostatic page of 
3448. 

By Mr. Dienner, Sr.: 

Q. (Continuing) —and turn to the list of trade names, 
to the trade name section, and run down the C’s, and 
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don’t you find here, “Carloader,” and so forth? What 
does it say? 

(Page 3448 of MacRae’s Blue Book was marked as 
Plaintiff’s Exhibit 19 for identification.) 

52 A. “CARLOADER” in capital letters, all one word. 
“Lifting, carrying, and tiering fork truck. Clark 

truck tractor. 1945 Circle Drive, Battle Creek, Michigan.” 

Q. Now, of the listing under “Loaders and Unloaders, 
Car,” do you recognize the manufacturers whose names 
are listed there on this page 1905? A. Yes. Do you want 
me to give the list that I can recognize? 

Q. Yes, and what they manufacture, -what they are known 
to you to manufacture. A. Atlas Conveyor Company, 
Wisconsin, conveyor equipment. Barber-Green, Aurora, 
Illinois, conveyor equipment. Chicago Automatic Conveyor 
Company, Cicero, Illinois, conveyor equipment. Conveyor 
Systems, Inc., Chicago, conveyor equipment. 

I recognize the Hyster Company, but I never knew they 
manufactured conveyor equipment, if this listing is correct 
here under conveyors. 

Q. Which one is that? A. I recognize Hyster Company 
here, but they are in with conveyors, conveyor manufac¬ 
turers. Maybe they manufacture conveyors. I don’t know. 
Q. Yes. A. Industrial Brown Hoist Company. They 
manufacture principally cranes. Lampson Corpora- 

53 tion in Syracuse, conveyors, also tube conveyors. 
Link Belt, Chicago, Portable Machinery Company, 

I am very familiar with. I have gotten their engineers in 
on several occasions on work that I was doing. Stevenson- 
Adamson Manufacturing Company. 

Now, under “Loaders, Automatic, Coal Bucket,” did you 
want to go into that ? 

Q. Just whatever they make—no. No, not the same 
heading. A. It is a different heading. 

Q. No. A. All right. 

Q. Well, could you say that perhaps excepting Hyster, 
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that you know, all the others do not make fork trucks? A. 
No, they don't make fork trucks. 

Q. And that Hyster, so far as you know, may make a 
variety of equipment? A. They may make a conveyor. I 
don’t know. 

Mr. Dienner, Sr.: If Your Honor please, I might men¬ 
tion at this point that Hyster has a trade mark registra¬ 
tion under the 1905 Act, I am informed by Mr. Browne. 

Is that correct? 

Mr. Browne: That is correct. I just checked with the 
Patent Office and find that there are two registrations. 

Mr. Dienner, Sr.: No. 198,628. It also has a fur- 
54 ther registration of the same name, I take it, under 
the 1946 Act. 

Mr. Browne: Yes. 

Mr. Dienner, Sr.: For winches, hoists, and cranes. No. 
407,194. 

The Court: Give me those numbers again, please, sir. 

Mr. Dienner, Sr.: The first number -was 198,628. 

The Court: And what was that for, sir? 

Mr. Dienner, Sr.: What was that for? That was for— 

Mr. Browne: That is for hoists and winches; and 407,194 
is— 

The Court: 407,194? 

Mr. Browne: 407,194 is also not only for hoists and 
winches and cranes and truck units, but also lumber car¬ 
riers: i.e., machines which are used to lift, transport, and 
deposit piled lumber. 

The Court: Thank you. And that is H-y-s-t-e-r? 

Mr. Dienner, Sr.: Yes, H-y-s-t-e-r. Hyster. 

That is all. 

Recross Examination 

By Mr. Reynolds: 

Q. Do I understand you to say that you know what each 
of these companies makes that is on this list of loaders 
and unloaders, car? A. Generally speaking, yes. I recog¬ 
nize the names. 
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55 Do you know what every 7 one of those companies 
makes? A. That is right. 

Q. Take the Portable Machinery Company of York, 
Pennsylvania. Do you know anything about them? A. I 
certainly do. I have had their engineers in on a number 
of installations with me and have used their equipment. 

Q. What do they make? A. The A.B.C. Farquhar Divi¬ 
sion make a whole line of portable conveyor equipment. 

Q. What do you mean by portable conveyor equipment? 
A. Sectionalized conveyor equipment that can be easily 
transported around, generally on wheels. 

The Reporter: Farquhar? 

The Witness: Farquhar. 

By Mr. Reynolds: 

Q. Do you know anything about the Byers Machine Com¬ 
pany of Sycamore, Ohio? A. Very little. I recognize the 
name. I am not competent to tell you what they make. 

Q. So you don’t really know as to each one of these 
companies, then, everything that they make, do you? A. 
I have picked out the names I am familiar with that I 
know make a product. They may have made several other 
products, as far as I know. 

56 Q. And the ones you didn’t mention, you are not 
familiar with? A. I am not familiar with; that is 

right. 

Q. Do you make a distinction between Carloader, written 
as one word, and as two words, as far as identifying Clark 
products is concerned? A. Yes, sir. 

Q. So that when it is written as one word, you think it 
identifies— A. It identifies the Clark fork truck. 

Q. But when it is written as two words, it doesn’t, does 
it? A. No, sir. 

Mr. Reynolds: That is all. 

Mr. Dienner, Sr.: That is all. 

(The witness left the stand.) 
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The Court: Suppose we give the reporter a few mmutes 
before we get the next witness in here. 

Mr. Dienner, Sr.: Certainly. That is a good idea. 

The Court: You needn’t sit there, sir. We are going 
to recess for a few minutes and come back. 

Suppose we come back at ten minutes past, gentlemen. 
A Deputy Marshal: This Honorable Court stands re¬ 
cessed until ten minutes past three. 

(Whereupon, at 3 o’clock p.m., a brief recess was 
57 taken.) 

(Following the recess:) 

The Court: All right, sir. 

Mr. Dienner, Sr.: If Your Honor please, might I offer 
in evidence the exhibits up to date. 

The Court: I will treat them as offered, yes, sir. I will 
treat them as identified and offered. 

Mr. Dienner, Sr.: Thank you very much. I appreciate 
that. 

Thereupon,— 

William Van Corilandi Brandi 

was called as a witness for the plaintiff and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Dienner, Sr.: 

Q. Will you please give us your full name? A. William 
Van Cortlandt Brandt, B-r-a-n-d-t. 

The Reporter: Please spell Van Cortlandt. 

The Witness: V-a-n-C-o-r-t-l-a-n-d-t. 

By Mr. Dienner, Sr.: 

Q. What is your occupation, Mr. Brandt? A. I am 
planning director and secretary-treasurer of the Industrial 
Truck Association. 
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Q. Tell us what that is. A. The Industrial Truck As¬ 
sociation is an organization composed and made up of 
twenty-five of the leading manufacturers of indus- 

58 trial trucks, electric-powered, gasoline-powered, and 
manufacturers of storage batteries for use in electric 

trucks, and manufacturers of electric charging equipment 
used to charge the batteries in such trucks. 

Q. How long have you been in your present office with 
that association? A. Since July 1949. 

Q. What contacts have you had with material-handling 
industry prior to that, if any? A. I first became connected 
with the material-handling industry in 1912, when I joined 
the staff of the Electric Storage Battery Company of Phila¬ 
delphia, manufacturers of batteries for all storage battery 
purposes, including batteries to run industrial trucks, road 
trucks, mine locomotives, and many other purposes. 

Q. Before I forget it, may I ask your educational qualifi¬ 
cations, Mr. Brandt? A. I was educated in the United 
States Naval Academy, the class of 1911. I went to work 
for Exide in 1912. 

Q. Following your 1912 sales engineering experience, 
what did you do after that? A. I continued with the 
Electric Storage Battery Company until World War I 
came on. I was sales engineer the first year. In 

59 1913 I was made manager of the Pittsburgh branch, 
in the territory of western Pennsylvania and West 

Virginia. When World War I came on, I volunteered for 
active duty in the Navy, went into the service in submarine 
boats, transports, during World War I. 

On the end of World War I, I returned to my former 
company. They had decided that this material-handling 
field showed very great promise of progress, and they 
decided to establish a sales division at headquarters. So 
they made me manager of that department, with the United 
States as my territory. I organized a sales staff that 
traveled in nineteen branch offices across the country and 
in Canada, and started in to promote the sales of industrial 
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trucks, electric industrial trucks at that time, and batteries 
for such trucks. 

Q. In your contact with industrial trucks, did you be¬ 
come acquainted with fork trucks? A. Yes, sir, from the 
very inception of them. 

Q. Tell us about it briefly. A. The fork truck was a 
development. At first, the trucks that they had were -what 
we call low-platform trucks. They had a flat platform and 
were raised about four or five, up to eleven inches off the 
ground, raised or lowered. From that truck was developed 
a platform elevated truck. That truck was developed about 
1923 or 1924 I think. From that, the fork truck was 

60 developed. They took off the platform and put on 
the fork, for the reason that the fork could be ex¬ 
tended out, brought in and made a ram, and they could 
pick up fourway pallets on either side, pallet loads. 

I forget the exact date the fork truck came out, but I 
think somewhere around in the Thirties, 1934 or 1935, 
somewhere around there. 

Q. Did you become acquainted with the unit load system 
of handling materials? A. Very much so, yes, sir. I have 
made surveys all over the country, from the Atlantic to the 
Pacific, at large manufacturing plants, steel mills, and so 
forth. I used to work with salesmen, with truck agents, 
helped them sell the equipment for handling different 
products, and determined the size of the trucks, the size 
of the batteries that propelled those trucks. 

Q. Do you regard the fork truck industry and its opera¬ 
tion as an independent industry and operation from con¬ 
veyors? A. Oh, yes, indeed. 

Q. What do you regard to be a conveyor? A. Well, a 
conveyor is usually used as a bulk loader. There are tw’o 
types. For loading bulk materials such as sand, coal, ore, 
and materials of that kind in carloads, usually hopper cars, 
you will use conveyors. In loading box cars, you 

61 would use, now, universally used is the fork truck. 

Q. Do you use a fork truck for any other purpose 
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than that? A. Oh, yes, indeed. It is widely used for that. 

Q. What? A. It is widely used for all materials handling: 
inside of plants, stacking, storing, in steel mills. 

Q. What was the experience of the Government and the 
armed forces during the last war in connection with ma¬ 
terial handling? A. I was in the Navy during the First 
World War, and I volunteered for duty again in World 
War II, in 1942, as soon as the Japs hit Pearl Harbor. 
But I had contact pretty nearly all over the Pacific, any¬ 
way, and the armed forces made a very great use of fork 
lift trucks and all types of industrial trucks and tractors. 

As a matter of fact, I think if it hadn’t been for fork 
trucks, it is my personal opinion, they couldn’t have gotten 
enough men to fill the armed forces that we needed in 
World War II. The armed services today, in the figures 
I have obtained recently from a reliable source in the 
Government, own 138,810 of these trucks. On an average 
installation,— 

The Court: I think it has been conceded as to the 
62 utility value of fork trucks, and so we don’t have 
to go into that. 

Mr. Dienner, Sr.: All right. 

The Witness: I just wanted to clear up that one point 
I made, Your Honor, that it has been conceded that the 
average fork truck in a normal job would replace from 
three to twenty men, an average of about five men. Mul¬ 
tiply 138,000 trucks by five, and you have got a number of 
divisions of men, these fork trucks. 

Mr. Dienner, Sr.: If Your Honor please, may I point 
out that I was bringing out this particular fact, or trying 
to bring out this particular fact, that the fork truck isn’t 
simply a one-job outfit, but has a wide application. He 
has pointed out what manpower has been saved to the 
country because of its utility in a wide variety of jobs. 

The Court: I understood him to say unloading box cars, 
and he also said they used it for other purposes as well, 
including the handling of materials. 

The Witness: Yes. 
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By Mr. Dienner, Sr.: 

Q. What ratio of manpower saving do you assume that 
there would be in the two functions? One is in the loading 
function of a common carrier, and the other is in the 
handling of material which is not connected with the spe¬ 
cific operation of loading or unloading a common 

63 carrier. A. Well, that would be hard to say, sir. 
I know that the payroll, at least I have been told 

by people who have made a study of it,— 

The Court: No, I don’t think we want to get what 
somebody else has told him, do we? 

Mr. Dienner, Sr.: Well, let’s see what he knows. 

The Court: Not what somebody else has told him. 

Mr. Dienner, Sr.: I agree with you. 

The Witness: I know from discussing it with material¬ 
handling men— 

The Court: No, that is what we are not going to have. 
You cannot tell what somebody else told you, sir, because 
he is not here to be cross examined. 

The Witness: Oh. 

Mr. Dienner, Sr.: That is right. 

By Mr. Dienner, Sr.: 

Q. What do you know about it? A. Well, on the basis 
of my experience and study that I have made of installa¬ 
tions, the handling of materials in manufacturing plants 
runs about 35 percent of the total payroll cost. In my own 
plant, I stood there one day and counted the material¬ 
handling operations, and from the time the pig lead came 
in one end of the factory and was finished, it had been 
handled thirteen times: thirteen tons of material handled 
for every ton of material finished. 

64 Q. How frequently was— 

The Court: I am not going into something that is 
conceded, sir. You can’t do any more than say it has utility 
value and it is economical, sir. You are just gilding the 
lily now. 
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Mr. Dienner, Sr.: Now, Tour Honor— 

The Court: Aren’t you? If you have got anything dif¬ 
ferent, I will be glad to hear you. 

Mr. Dienner, Sr.: I think you are absolutely right. 
The Court: But I think it is conceded, economically and 
utility-wise. 

Mr. Dienner, Sr.: That is right. 

That is all. 

Mr. Reynolds: No cross examination. 

The Court: All right, sir. 

Mr. Dienner, Sr.: Thank vou very much. 

7 V V 

(The witness left the stand.) 

Mr. Dienner, Sr.: Mr. Schirmer. 

The Court: Excuse me. 

Mr. Reynolds, I don’t want to be putting words in your 
mouth. I assume by vour silence that you were acquiescing 
in what I said. 

Mr. Reynolds: Yes, Your Honor. 

Mr. Dienner, Sr.: If Your Honor please, we are trying 
the case to find out what the merits are. I am not 
65 the least bit— 

The Court: That is right. But I thought maybe I 
was speaking too much for the Patent Office. I wanted to 
make sure that that was their view. 

Mr. Dienner, Sr.: No, we are trying the case on its 
merits, and I appreciate that fully. 

The Court: All right, sir. 

Thereupon,— 

Walter Schirmer 

was called as a witness for the plaintiff and, having been 
first duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Dienner, Sr.: 

Q. Mr. Schirmer, will you please give us your full name, 
residence, and occupation? A. Walter Schirmer, River 


Road, Buchanan, Michigan, vice president of Clark Equip¬ 
ment Company. 

The Reporter: Spell your last name, please. 

The Witness: S-c-h-i-r-m-e-r. 

By Mr. Dienner, Sr.: 

Q. What have been your educational and experience 
qualifications in connection with engineering and the han¬ 
dling of material-handling equipment? A. I am a graduate 
engineer from Armour Institute of Technology in Chicago; 
a graduate of John Marshall Law School. I have 

66 been in the material-handling end of the Clark Equip¬ 
ment Company business for approximately sixteen 

vears. 

V 

Q. That would be around 1936? A. That is correct, sir. 
Q. What was your first contact with the fork truck for 
handling materials? A. Approximately 1934, 1935, in con¬ 
nection with patent work, patent applications on fork 
trucks, which led to my employment by the Clark Equip¬ 
ment Company. 

Q. Are you familiar with the fact that before the Clark 
Equipment Company called its fork truck a Carloader 
or a Trucloader, they had manufactured the equipment 
without that name or those names? A. Yes. 

Q. Had anybody applied the name Carloader or Truc¬ 
loader to a fork truck prior to Clark’s use of it? A. The 
first application of that name to the best of my knowledge, 
of that name to a fork truck, was in the early part of 1938, 
when Clark Equipment Company brought out a model 
which they so designated. I know of no other fork truck 
that has ever been classified or termed bv that name. 

Q. Did you have anything to do with the establishing of 
distributorships of the Clark Equipment Company 

67 for fork trucks? A. Yes, I have. That is part of 
my job. 

Q. Could you tell us, in general, how the fork trucks are 
distributed and sold?—and I will hand you herewith a 
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sales directory. A. Are you speaking of Clark Equipment 
Company? 

Q. Of Clark Equipment Company, fork trucks, Carloader 
and Trucloader. A. They are distributed through dealers 
in the United States, some fifty-five dealers operating in 
approximately one hundred cities; and by distributors in 
foreign countries, some thirty-three distributors operating 
in fifty-two foreign countries. 

Q. Who established those distributorships? A. I estab¬ 
lished the majority of those, except for those that were in 
existence prior to 1940. 

Q. About what percent of them? A. I would say I have 
established approximately 80 percent of our distributor¬ 
ships. 

Q. Do you know what they do in the way of displays or 
the manner of advertising their own particular distributor¬ 
ships of these Trucloaders and Carloaders? A. Yes. 

Q. What? A. They of course have places of business, 
not unlike automobile agencies, where these machines 
68 are in show windows. They provide demonstrations 
of this type of equipment in customers’ plants. 
They do local advertising. They participate in local shows, 
such as local material-handling equipment shows, packag¬ 
ing shows, and other types of equipment shows where this 
type of equipment is featured. 

Q. Are you familiar with the advertising of the goods 
under this trade mark, these trade marks, “Trucloader” 
and “Carloader” work trucks? A. Yes, that is one of mv 
responsibilities. 

Q. It is one of your responsibilities? A. Yes. 

Q. What have you done in that regard over the period 
of years when those marks have been used in commerce 
on the fork trucks? A. We do a very extensive amount of 
advertising, both in what we call horizontal magazines, 
such as “Business Week” and “Time,” and also in the 
vertical type of trade magazines relating to specific in¬ 
dustries. 
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Q. Could you give us a list of the various periodicals 
in which the Clark Company has advertised its fork trucks 
under the trade marks “Carloader” and “Trucloader”? 
A. Yes. I had such a list prepared from our advertising 
department. (Inspecting) We have newspaper advertising 
in most of the financial journals, such as “The Wall 

69 Street Journal/’— 

Q. Read the list of what would be advertising 
periodicals in which the marks and goods, or rather, the 
goods under the marks have been advertised. A. Time, 
Newsweek, Business Week, United States News, Railroad 
Age, Steel, Automotive Industries, Purchasing, Chemical 
Engineering, Food Industries, Flow, Modem Materials 
Handling, American Machinist, Foundry, Iron Age, Trans¬ 
portation Supply News, Commercial Car Journal, Traffic 
World, and others. 

Q. What other advertising media have been employed? 
A. Direct mail advertising. We have a trade magazine 
which we ourselves publish, called “Materials-Handling 
News,” which is published four times a year and goes to a 
mailing list of approximately 130,000 customers or pros¬ 
pects. In addition to that, we take space and exhibit at 
approximately eight to ten national trade exhibitions every 
year. We also supply photographs to various agencies, and 
we do local advertising in conjunction with our dealers in 
local periodicals. 

Q. Can you give me the figures on advertising of the fork 
truck under the mark “Carloader,” and figures for the 
same under “Trucloader”? A. Yes. 

Q. (Handing document) Please read it into the 

70 record. A. With respect to the word “Carloader,” 
we have spent from 1946 to 1952, inclusive, $214,000 

in space advertising; $77,000 in advertising at shows and 
expositions; $76,000 in direct mail advertising; $10,000 in 
publicity, which is news releases, publicity releases; $36,400 
in photography, which includes moving pictures as well as 
still pictures; and miscellaneous expenditures of $11,000, 
for a total of $424,000. 
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As to the “Trucloader” trade mark, we have spent 
$55,100 in space advertising; $17,400 in shows and exposi¬ 
tions; $24,000 in direct mail; $3200 in publicity; $15,000 in 
photography; $3200 in miscellaneous, for a total of $118,400 
during the same period of time. 

Q. About how many competitors in the field are there 
that make fork trucks in competition with the Carloader 
and Trucloader? A. There are approximately twelve to 
fifteen major competitors who have models corresponding 
to those models. 

Q. Do you know whether they have independent trade 
marks? A. Yes, they do. 

Q. Have you ever had any conflict in the trade marks, 
“Carloader” or “Trucloader,” in connection with fork 
trucks? A. No, we have not. 

Q. Are you familiar with the total sales of goods 
71 under the trade marks, “Carloader” and “Truc¬ 
loader”? A. Yes. 

Q. Please state what they are. (Handing document) A. 
With respect to the fork trucks which we have sold, bearing 
the trade mark “Carloader,” from 1938 to 1952, inclusive, 
our domestic sales, which is the United States, were 
$101,336,000; our export sales, $4,308,000, for a total amount 
of almost $106,000,000. 

With respect to the fork trucks bearing the mark “Truc¬ 
loader,” we have had domestic sales from 1946 through 
1952 of $4,200,000; export sales of $485,000 for a grand 
total of $4,681,000. 

Q. How do the customers generally order the fork trucks 
which are sold under the marks, “Carloader” and “Truc¬ 
loader”? A. The majority of our customers order these 
fork trucks or make inquiries regarding these fork trucks 
under the trade mark designations which apply to those two 
types of trucks. 

Q. Have you received any letters from users who indicate 
their view as to the distinctiveness of the marks as applied 
to fork trucks: namely, the marks “Carloader” and “Truc¬ 
loader”? A. Yes, I have. 
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Q. What do they say? A. They say that the— 

72 Mr. Reynolds: That would be hearsay, Your 
Honor. 

The Court: Yes, I think that would be hearsay. 

Mr. Dienner, Sr.: Well, it is the general attitude of those 
who are informed. How am I going to bring that in except 
by indirect evidence? 

The Court: I don’t know, sir. I don’t know, but if it isn’t 
admissible, I don’t think you can get it in, can you? 

Mr. Dienner, Sr.: Well,— 

The Court: What you do is open up everything. I am 
not even intimating that you would do it, but you could 
make all the case in the world you wanted. 

Mr. Dienner, Sr.: Well, we will junk the intermediates 
and simply go to this point. 

By Mr. Dienner, Sr.: 

Q. You have traveled around the United States in con¬ 
nection with the sale of these goods? A. That is correct. 

Q. And establishing distributorships? A. Yes. 

Q. You have gotten in touch with your own people and 
competitors? A. That is correct. 

Q. Have you contacted customers as such? A. 

73 Right. 

Q. How do they regard the marks? 

Mr. Reynolds: That is hearsay. 

Mr. Dienner, Sr.: No, I think, I am close to the edge, but 
I think I am on safe ground. 

The Court: I think you have stepped across sir, when you 
say, ‘‘How do they.” That is different from him, sir. 

Mr. Dienner, Sr.: I appreciate your point, Your Honor. 
The Court: Actually, is it very material? He said that 
these people were employing the name of the product, sir. 
That is what you want, isn’t it? 

Mr. Dienner, Sr.: I think you are right. 

Take the witness. 
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Cross Examination 

By Mr. Reynolds: 

Q. Do you know why the name “Carloader” was placed 
on this particular fork truck? A. Yes, I do. 
i Q. Why was it? A. Sometime during the year 1937, I 

believe about midyear, we were involved in a project for 
the Fisher Body Company of Detroit, which is a division 
of General Motors, to devise for them a complete system of 
materials-handling in their plants. 

Mr. Loney, L-o-n-e-y, at that time was in complete 
r 74 charge of all of their materials-handling. The re¬ 

quirement was to develop a truck which would be 
short-coupled, would have the driver sit down rather than 
stand up at the end of the truck, would have hydraulic 
control of the lifting and tilting of the truck, would have 

* the traction wheel as close to the mast as possible, in order 

to provide adequate traction, so that they could provide 
for receipt of their incoming materials on pallets, the un- 

•> loading of those materials from either box cars or the like 

by fork trucks, the storing and the rest of what has already 
been explained in the handling of materials throughout 

> their various plants, and the final shipment of the end 

product. 

The close-coupling of the truck— By that I mean the 
reduction in wheel base over trucks which had previously 
¥ been devised—was for two purposes. One obviously was so 

that it could be maneuvered into a box car and load a box 
car without the necessity of doing other operations in addi¬ 
tion to what the truck could do. The other one, which was 
a cost-saving object, was to provide as small an aisle as 
possible in their storage and warehousing facilities so that 
a truck would not require, for example, a twelve-foot aisle 
to maneuver in for stacking these pallets at right angles, 

► but could do it in a ten-foot aisle. 

Q. So that this truck was designed with one of its 
primary purposes being to enable it to load cars; 

* 75 isn ’t that true ? A. I can’t agree with your statement, 
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as one of its primary purposes. According to the best 
figures which my sales department has been able to pro¬ 
duce, less than 30 percent of the—you could take it either 
way—of the time of operaton of a fork truck or of the fork 
trucks that are in operation, of this particular class, are 
used in the loading or unloading of cars. So T wouldn’t 
consider it a primary function. 

Q. Well, wasn’t the structure of this device modified in 
order to adapt it to the loading of cars? A. I explained that 
it was modified for two reasons. One was to provide that 
in addition to its normal functions, it could perform a 
function which fork trucks, up to that time, could not per¬ 
form. The other was the reduction in warehouse space that 
had to be wasted in aisles. 

Q. So that it is a fork truck that is specially adapted to 
load cars; that is true, isn’t it? A. I can’t agree with that 
statement. It isn’t especially adapted to load cars. That is 
one of its functions among a number of functions. 

Q. Well, some of the features of its construction were de¬ 
signed with a view to the loading of cars, weren’t they? 

A. That is correct; but some of the same features 
76 were designed for the purpose of, for instance, a 
grocery warehouseman not having to waste 15 per¬ 
cent of his floor space in aisles. 

Q. Then we will get back to why you called it a carloader. 
A. Because of the fact that it was probably the first fork 
truck that was ever evolved that could perform these other 
functions and the additional function of loading a car. 

Q. In other words, it was the first fork truck that would 
load cars; is that right? A. In the full sense of loading a 
car. 

Q. Now, would your testimony as to Trucloader be gen¬ 
erally similar to that? A. No, sir. 

The Court: Be what, sir? 

Mr. Reynolds: Trucloader. 

The Court: Be—? 

Mr. Reynolds: I asked if his testimony would be gen¬ 
erally similar with respect to the Trucloader. 
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The Court: Oh. 

Mr. Reynolds: But he says not. 

By Mr. Reynolds: 

Q. Now, why was the Trucloader called that? A. Well, 
I don’t know what was in the mind of our then vice 

77 president at the time he selected the name. The rea¬ 
son I say it generally was not for that purpose is that 

the Trucloader, with only 1000 pounds’ capacity, is not 
suitable for your highway transfer terminals used by truck 
lines, because they operate on a unit load of somewhere 
between 2000 and 2500 pounds. It was primarily designed 
for use in connection with old mill-type buildings which 
had low capacity elevators on which they wanted to trans¬ 
port the truck and its load from one floor to the other, and 
where floor loadings were such that you could not carry a 
large capacity. 

Q. You mean this Trucloader isn’t suitable for loading 
trucks? A. It will load trucks, but it won’t do it as efficiently 
as other trucks will do it. A Carloader, for that matter, 
will load highway trucks. 

Q. I have here a page from “The Fleet Owner” of Feb¬ 
ruary 1946, that forms a part of the record in one of these 
applications, and that contains the statement that, 
“Trucloader is said to be especially adapted for fast, 
low-cost loading and unloading of highway trucks and 
trailers.” 

Would you say that statement was correct ? 

Mr. Dienner, Sr.: If Your Honor please, we are getting 
into hearsay, it seems to me: “It is said.” 

78 The Court: I understand that this is a publication 
similar to what you have been using, sir, and this 

was part of the case. 

Mr. Reynolds: This is in the record of this application. 
This is before the Patent Office, sir. 

Mr. Dienner, Jr.: It is not one of Clark Equipment Com¬ 
pany’s publications. 
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Mr. Reynolds: No, that is true. 

Mr. Dienner, Sr.: It is hearsay. 

Mr. Reynolds: I am just asking— 

Bv Mr. Reynolds: 

w •> 

Q. —if that statement is true or false, in your opinion. 
A. I could dwell at length upon whether it is as fast or 
faster than some other method of loading. 

The Court: Suppose you say whether it is or isn’t, and 
then if you want to explain it, you may, sir. Would you 
sav that that is a true or untrue statement? 

The Witness: Will you read the statement again? 

The Court: Yes. 

By Mr. Reynolds: 

Q. “Trucloader is said to be especially adapted for fast, 
low-cost loading and unloading of highway trucks and 

trailers.” A. I’d say it was a correct statement. I 
79 would like to explain that statement if I may. 

The Court: Certainly. 

A. (Continuing) That it is not as economical or as fast as 
some other models of trucks. It is probably much more 
economical and much faster than some other methods of 
loading highway trucks. 

By Mr. Reynolds: 

Q. In your advertising of the Carloader and Trucloader, 
you have always used the name “Clark” in connection with 
them, haven’t you ? No, sir. 

Q. You haven’t? A. The word “Clark” would appear in 
the advertisement, of course, but I think what you mean is, 
using the two words together as an identification. 

Q. Now* referring to this page 1905 of MacRae’s Blue 
Book, the advertisement there of the Carloader has the 
name “Clark” in larger letters than the “Carloader,” 
doesn’t it? A. That is correct. 

Q. And in reading that advertisement, what would you 
rely on as identifying it as a Clark product? A. Well, the 
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fact that it is made by, or an address is given of the Clark 
Truck-Tractor Division of Clark Equipment, which is Battle 
Creek, Michigan. 

Q. Well, it is really the name “ Clark/’ isn’t it, that 

80 tells you it is a Clark product? A. Yes, that is cor¬ 
rect. But the name “Buick” tells me it is a General 

Motors product, but it doesn’t tell me which one of a num¬ 
ber of products it is. 

Q. But at least, in that advertisement, you are not rely¬ 
ing on the word “Carloader” as indicating it is a Clark 
product, are you ? A. Not in that particular advertisement, 
no. 

Q. Now, Clark makes a number of other fork trucks be¬ 
sides these two, does it not? A. That is correct. 

Q. And don’t these names, “Carloader” and “Truc- 
loader,” and so forth, serve to distinguish the different 
Clark products from each other? A. Yes. 

Q. And isn’t that really their primary purpose? A. Their 
primary purpose, I believe, is to give a designation of the 
origin of that particular truck to the customer so that when 
he talks about a Carloader, he knows it is a certain type of 
truck which Clark manufactures. 

Q. You don’t think it is so he can tell when he orders a 
truck, what kind of truck he is getting from Clark? A. Sure, 
it will tell him what kind of truck he is getting—within a 
range. It won’t tell him what specific kind he is getting. 

81 Mr. Reynolds: I think that is all. 

Mr Dienner, Sr.: May I ask one more question? 

The Court: Yes, sir. 

Redirect Examination 

By Mr. Dienner, Sr.: 

Q. Does Clark Equipment Company make carloaders 
which will not go in a car door? A. Quite a few. 

Q. Does it still call those “Carloaders”? A. That is 
correct. 

Mr. Dienner, Sr.: That is all. 


Mr. Reynolds: That is all. 

The Court: Do you know which the first ones were built 
for, sir? 

The Witness: I beg your pardon? 

The Court: Do you know the purpose for which the 
first Carloader fork truck was used? 

The Witness: It was in this Fisher Body Company. 
The Court: The one vou related. 

The Witness: And incidentally, they bought approxi¬ 
mately ninety of those trucks at the time. In their ware¬ 
house operations, they used trucks with a mast height of 
144 inches. Those could not have been used for carloading. 
The Court: But that was an advance in the art, wasn’t 
it? 

82 The Witness: No, that was a simultaneous de¬ 
velopment. In other words, we were developing a 
system for an entire plant. Some trucks operate in this 
area, some in other areas. 

The Court: Let me ask you. You didn’t do them all 
simultaneously? 

The Witness: Well, we produced trucks pretty much 

simultaneously. T mean they would get shipments—We 

make a hundred of these a day. 

The Court: Have you a picture of the first, the truck 

that vou did build? 

•> 

The Witness: I think it is in the record of the first 
application we filed. 

The Court: Was that usable for the loading and un¬ 
loading of cars? 

(Mr. Dienner, Sr., inspecting document.) 

The Witness: I can answer that without looking at it. 
Yes, it was. 

The Court: All right. 

Mr. Reynolds: Just one more question, please. 
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Recross Examination 

By Mr. Reynolds: 

Q. It is possible to use a Carloader to put a load in a 
car, isn’t it? A. I would say it merely deposits the load 
at the car. 

83 Q. Well, you can use it for putting the material 
into the car, can’t you? A. We would not call this a 

carloader. 

Q. Well, that isn’t the question. I say you can use it for 
that purpose, can’t you? A. Yes, you can use any fork 
truck to deposit the load at the door of the car. 

Q. In the car? A. Yes, because the forks project beyond 
the head of the mast, so that the mast wouldn’t interfere. 
Mr. Reynolds: That is all. 

(The witness left the stand.) 

(Document displayed by counsel.) 

The Court: I think I understood him, sir, to say the first 
one was used for loading and unloading. 

Thank you. 

Mr. Dienner, Sr.: I think the plaintiff rests at this time, 
and I don’t believe vou want to hear anv further from us, 
do you? 

The Court: I don’t know, sir. 

Mr. Reynolds: I would like to offer our exhibits, if we 
may. 

The Court: All right, sir, what are your exhibits? 

Mr. Reynolds: Exhibit 1, I have a copy of the print of 
the drawing, examiner’s statement, and the decision 

84 of the examiner in chief, in the case that is involved 
in Civil Action 4119-51. 

As Exhibit 2,1 want to offer the corresponding papers in 
the application involved in Civil Action Number 4120-51. 

As Exhibit 3, I want to offer the page from “Fleet 
Owner” that has been referred to and that was also marked 
as Defendant’s Exhibit 1 for identification in the testimony 
that was taken in Chicago. 
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Then, as Exhibit 4, T would like to offer the page from 
MacRae’s Blue Book that I handed Your Honor a short 
time ago. This is page 1905. 

The Court: Are you still standing on your objection to 
the exhibits that were proposed? 

Mr. Reynolds: Yes, sir, I am. 

I have one more exhibit. Exhibit 5 is pages 1906 and 
1907 of the MacRae’s Blue Book. I think Your Honor has 
those two on the desk. 

The Court: Can I receive those and not receive theirs? 

Mr. Reynolds: These are prior, Your Honor, to the date 
of the application. My objection was to material that was 
dated after the application was filed. 

The Court: All right, sir. 

(Examiner’s statement in Trucloader case was marked 
as Defendants’ Exhibit 1 and received in evidence.) 
85 (Examiner's statement in Carloader case was 
marked as Defendants’ Exhibit 2 and received in 
evidence.) 

(Clipping from “Fleet Owner” was marked as Defend¬ 
ants’ Exhibit 3 and received in evidence.) 

(Page 1905 from MacRae's Blue Book for 1946 was 
marked as Defendants’ Exhibit 4 and received in evidence.) 

(Pages 1906 and 1907 from MacRae’s Blue Book for 1947 
were marked as Defendants’ Exhibit 5 and received in 
evidence.) 

The Court: Yes, sir? 

Mr. Dienner, Sr.: If Your Honor please, there were some 
depositions taken in Chicago. They are very brief. I shan’t 
take the time to read them into the record. May they be 
offered in evidence? 

Mr. Reynolds: That is all right. They are taken with 
that understanding, yes, sir. 

Mr. Dienner, Sr.: There are no other exhibits, are there? 
Have you the exhibits which go— 

The Court: Let me see. Let’s get this. This is the deposi¬ 
tion of whom, sir? 
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Mr. Dienner, Sr.: Depositons of our witnesses. 

The Court: What do they relate to, sir? 

Mr. Dienner, Sr.: About three of those four were com¬ 
petitors who designated or who indicated that the 

86 marks, “Trucloader” and “Carloader,” were the 
trade mark of Clark Equipment Company for fork 

trucks. 

The Court: All right, sir. 

Now, what about this other one, sir? 

Mr. Dienner, Sr.: Pardon me? 

The Court: What about the fourth one? 

Mr. Dienner, Sr.: Jack? 

Mr. Dienner, Jr.: The fourth one is a gentleman who is 
presently employed by Clark Equipment Company, but who 
was with a competitor prior thereto. 

The Court: And his testimony is to the same effect as the 
other three? 

Mr. Dienner, Jr.: Yes, it is. 

Mr. Dienner, Sr.: Have you the references cited in here? 
Are they in evidence, Mr. Reynolds? 

Mr. Dienner, Jr.: I think all the references should be. 
Mr. Reynolds: The references? 

Mr. Dienner, Jr.: Yes, there are quite a few references 
cited by the Patent Office. 

Mr. Dienner, Sr.: By the way, these are offered in evi¬ 
dence. We would like to have the references which the 
Patent Office cited against us, put in so that they are before 
Your Honor, so that you can examine whatever you wish in 
connection with that. They are all listed in the 

87 record, but we want to introduce the exhibits per se. 

Mr. Reynolds: You can put them in if you want to. 
I don’t have them because I am not relying on them. 

Mr. Dienner, Sr.: Yes. Thanks. We are not, either, for 
that matter. 

The Deputy Clerk: I understand this is being admitted as 
Plaintiff’s Exhibit 19. 

The Court: 19 or 20? 
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The Deputy Clerk: 20. 

The Court: Yes. 

(The depositions were marked as Plaintiff’s Exhibit 20 
and received in evidence.) 

Mr. Dienner, Sr.: This one is page 549 of E.F.M. Electri¬ 
cal Yearbook. The item under “Loaders’ Car or Wagon,’’ 
and so forth. 

The second is a reference to Haiss Universal. 

Mr. Dienner, Jr.: H-a-i-s-s Universal. 

Mr. Dienner, Sr.: It is apparently “Roads and Streets” 
of July 1949. 

Western Construction News. 

Mr. Dienner, Jr.: December 1947, page 137. 

Mr. Dienner, Sr.: Trade Mark Registration 437,419, dated 
March 23,1948. 

Page 8 of an advertisement of Gardner-Denver. There is 
no indication on the page. 

88 The Court: Am I understanding you correctly that 
the matters with which you have just dealt were cited 
against you by the Patent Office? 

Mr. Dienner, Sr.: That is the point exactly. 

The Court: And you are putting it in? 

Mr. Dienner, Sr.: So as to complete the record. 

The Court: All right. 

Mr. Dienner, Sr.: So may we introduce these— 

The Court: I understand there is no objection, Mr. 
Reynolds. 

Mr. Reynolds: No objection. 

The Court: If there is no objection, they will be received. 

Mr. Dienner, Sr.: We will just simply put them in as a 
group of references. 

The Court: All right, sir, you want to give them a number 
and characterize them as what, sir? 

Mr. Dienner, Sr.: As a group of about what? Fifteen, is 
it? 

The Deputy Clerk: 21 

Mr. Dienner, Sr.: 21 ? Oh, they have gone up. 
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(Group of references was marked as Plaintiff’s Exhibit 
21 and received in evidence.) 

Mr. Dienner, Sr.: That is all, Your Honor. 

The Court: I think I will do this. I think I will 

89 hear you tomorrow morning, sir. I think I will hear 
you gentlemen tomorrow morning. 

Mr. Dienner, Sr.: All right. 

The Court: Now, the first thing that I think we are going 
to deal with is the statute itself. I don’t know if you were 
able to get any of the legislative history in any of the re¬ 
ports by either the Senate or the House. 

Mr. Dienner, Jr.: We have the report of the House, Your 
Honor. We do not have a copy of the Senate report, but it 
was on the House bill. 

The Court: Let me ask you, does it give you any comfort? 

Mr. Dienner, Jr.: It does give some comfort, yes. 

The Court: Will you mark the place where you find the 
most comfort? 

Mr. Browne: Particularly paragraphs 3, 4, and 5 of the 
statement of objectives of the bill. 

The Court: 3, 4, and 5 of the House report. 

Mr. Browne: That is page 4 of the House report. 

The Court: I missed vou. 

*> 

Mr. Dienner, Jr.: On page 4 of the House report, 79th 
Congress, First Session, H. R. 1654. 

The Court: In other words, those paragraphs are found 
on page 4? 

90 Mr. Browne: That is correct, Your Honor. 

Mr. Dienner, Jr.: That is correct. 

Mr. Browne: The conference report is attached, but it 
merely completes the record. It doesn’t have any value. 

The Court: And so far as you know, there is nothing in 
the Senate report which would change it? 

Mr. Browne: No, the Senate report, by the way, happened 
to be out of print when we got those copies, and they didn’t 
intend to print any more. There are very few copies of 
that Senate report around. I think Mr. Reynolds may have 
some in his library. 
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The Court: If there is anything that you want to call 
attention to therein, I will be glad to hear you, Mr. 
Reynolds, or anything other than these particular para¬ 
graphs. 

Mr. Browne: This bill originated in the House. Repre¬ 
sentative Lanham introduced the bill, and it was primarily 
a House-sponsored bill, and the Senate pretty much went 
along with it. The conference report indicates the points 
at which the Senate either receded or prevailed. 

The Court: I think you gentlemen can be of most help 
to me when you come in tomorrow morning, if you deal with 
the proposition of what you mean by distinctive—distinc¬ 
tive in the light of what has been cited in “E,” and also the 
opening sentence in 1052. 

That is just my view. It may be that each of you 
91 has something you think more pertinent, but I would 
at least like to have you direct my attention to that. 

Now, do I understand that so far as all counsel are con¬ 
cerned, there has been only one pronouncement insofar as 
the 1946 Act is concerned ?— 

Mr. Dienner, Sr.: That is right. 

The Court: —on trade marks, and that is— 

Mr. Reynolds: In Section 2 (f). 

The Court: In 2 (f)? 

Mr. Dienner, Jr.: We believe that in the preface to the 
Act there is a commentary at page—15 U.S.C., page 265. 

The Court: Page 265? 

Mr. Dienner, Jr.: Yes, which refers to this question of 
acquiring distinctiveness. Also page 277, Your Honor. 

The Court: 277 ? 

Mr. Dienner, Jr.: Would you prefer to have that excerpt 
quoted? 

The Court: No, sir. I will read it. No, sir. 

Let me ask you, if you have any authority, Mr. Reynolds, 
which says that these exhibits which come subsequent to the 
application should not be received. 

Mr. Reynolds: I don’t, no, sir, one way or another. It is 
just a general principle that here is an application for 
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registration. The question is whether it was properly 
refused. I hardly see how you can decide that on 

92 something that has happened since the case left the 
Patent Office, at the very least. As far as I know, 

this sort of situation has never come up. 

The Court: You mean by that that what transpires sub¬ 
sequently does not give any comfort to finding out whether 
it was distinctive? 

Mr. Reynolds: I don’t think it can on this application. 

I think they would have to file a new application if there is 

a new state of facts. I don’t see how we can modifv this 

*> 

application as we go along, so that if the thing wasn’t 
distinctive when it left the Patent Office, and then became 
so when it reached the Court, we would get a different con¬ 
clusion. I don’t think that is what the statute contemplates 
in this kind of review. 

The Court: Suppose you give this some thought over¬ 
night, both of you. 

Are you hearing me, sir? 

Mr. Dienner, Sr.: Yes, sir, thank you. For our basic 
answer to all that proposition,— 

The Court: I will give you a chance to answer it. 

Mr. Dienner, Sr.: Thank you sir. 

The Court: Now, I mentioned to you that the question 
might come up as to the proposition of bad faith of conceal¬ 
ment or negligence in failing to produce certain data before 
the Patent Office, as being a bar to the actual receipt 

93 of it in the trial of the case. You might give a little 
thought to that, if you have any light to shed upon it. 

Mr. Dienner, Sr.: All right, we will be prepared on that. 
The Court: I have merely suggested some things that 
have occurred to me. You gentlemen have lived with this, 
so you will have probably some better thoughts and better 
points to deal with. 

Mr. Dienner, Sr.: Thank you. 

The Court: We will meet tomorrow morning at ten 
o’clock, gentlemen. 
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A Deputy Marshal: This Honorable Court stands ad¬ 
journed until 10 o’clock tomorrow morning. 


94 
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Washington, D C. 
Wednesday, April 1,1953 


PROCEEDINGS 


The Court: I think maybe, gentlemen, as a pre¬ 
liminary matter, I should ask if this is the fact. Do I cor¬ 
rectly understand that these two cases stand as consoli¬ 
dated? 

Mr. Dienner, Sr.: So far as we are concerned, yes. 

Mr. Reynolds: Yes, Your Honor. 

The Court: And that is true of the Patent Office, so that 
the record reflects it, that 4119-51 and 4120-51 are consoli¬ 
dated, and we will treat them as one trial and determine 
them thereafter in the same manner. 

Mr. Reynolds: Yes. 

The Court: The second thing we have by wav of un- 
finished business is the question of the exhibits. 

Have you got anything to show why they should not be 
received, further than what you said, Mr. Reynolds? 

Mr. Reynolds: Yes, Your Honor. There are two things. 
One is the Act, Section 2 (f) of the Act itself, which says— 

The Court: Do you think that that relates to prima facie 
evidence? 

Mr. Reynolds: Well, I assume that is what they are 
offered for, as evidence of distinctiveness. I don’t know 
what other purpose they are offered for. 

The Court: I don’t think I made mvself clear to vou. 

I wonder if, in its context, that doesn’t refer to the 
making of a prima facie case. In other words, you 
97 could make a prima facie case by showing five years 
prior to it and resting. 

Mr. Reynolds: That is right, but I don’t see how you can 
make a case on evidence that wouldn’t even be a prima facie 
case. 


I 


i. 
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The Court: No, but isn’t there a certain degree of pre¬ 
sumption that flows from this ? 

Mr. Reynolds: Well, I think what that means is— 

The Court: When I said case, I should have said evidence. 
It may be the same thing. 

Mr. Reynolds: I think the idea is that if you are relying 
on exclusive use to prove distinctiveness, there is a mini¬ 
mum of five years prior to filing the application. That is 
the way I understand it. 

Another point I want to make is that this evidence relates 
to events that took place after the pleadings were filed. 
Well, now, the issue raised by the pleadings is whether the 
mark was distinctive at that time. But the pleadings didn’t 
say it was going to become distinctive in 1952. 

So I don’t see on what theory we can consider now 
whether it became distinctive after the issue was joined 
here. 

The Court: What about this being a de novo proceeding? 

Mr. Reynolds: Well, that is all right, but it is under 
98 the statute, and the statute sets up what will consti¬ 
tute evidence of distinctiveness, and this is it. And 
even in a de novo proceeding, as I understand it, if you 
file a divorce case, for instance, based on five years’ volun¬ 
tary separation, that has got to be five years before you 
filed the pleadings, or else the pleadings have got to be 
amended before you can introduce evidence of what hap¬ 
pened afterwards. 

So it seems to me just on the ordinary rules of procedure, 
they couldn’t rely on events happening after the complaint 
was filed to show distinctiveness. 

The Court: What have you got to say about it, sir? 

Mr. Dienner, Sr.: I think those two positions are in the 
disjunctive, very obviously. The first provision is that, 

“Nothing herein shall prevent the registration of a mark 
used by the applicant which has become distinctive of the 
applicant’s goods in commerce.” 
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Now, that is one proposition. The other proposition is, 
what would be the measure of a prima facie ease. The 
statute can prescribe anything, Congress can prescribe 
anything it wants to, and the statute here gives you two 
measures. One is the passage of time, exclusive use, five 
years prior to the filing; and the other is, has the mark 
become distinctive ? 

99 In no proceeding which I know, where the question 
is whether a thing is or is not distinctive, that ques¬ 
tion could not be raised as of the day of the trial. 

As a matter of fact, the Patent Office does accept, during 
its proceedings, evidence of what is transpiring, because I 
think the evidence which is generally accepted—and I ask 
Mr. Reynolds that, because he knows more about that than 
I do now—whether it isn't a fact that the Patent Office 
accepts statements which will include matters which have 
occurred since the filing of the application for registration. 

Mr. Reynolds: No, it is not. In this type of case—I 
cheeked with the examiner last night. He says the Office 
doesn’t accept proof of events taking place after the appli¬ 
cation was filed. It may be right or wrong, but that is what 
they do. 

Mr. Dienner, Sr.: I would be in doubt as to whether he 
means this five-year provision or the other. 

Mr. Reynolds: That is what I asked him about specifically. 

Mr. Dienner, Sr.: I don’t think that is controlling. It 
would be evidence, one way or the other, but it would not 
be controlling, because the statute prescribes what will be 
received, and not the usual practice, or not the practice of 
the Patent Office. 

100 Is there anything in the rules which excludes it? 

Mr. Reynolds: No. 

Mr. Dienner, Sr.: Then there is nothing in the rules of 
the Patent Office which excludes that type of testimony. 

The Court: It may not have to reach that, if the statute 
is there. 

Mr. Dienner, Sr.: That is right. If the statute allows it, 
then that is the end of the matter. 
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The Court: I think I will receive them, sir. I would like 
you to protect yourself on the record, Mr. Reynolds. 

Mr. Reynolds: Yes, sir. Well, I have already objected 
to it, Your Honor. 

The Court: All right, sir. 

(Plaintiff’s Exhibits 7-21, inclusive, were received in 
evidence.) 

The Court: All right, sir. You may proceed. 

(Whereupon, Mr. Dienner, Sr., made his argument in 
summation on behalf of the plaintiff, off the record.) 

(At the conclusion of plaintiff’s argument, the following 
transpired:) 

Stipulation 

Mr. Dienner, Sr.: By the way, might I ask at this time a 
stipulation from my brother. 

As to “The Flow Directory,” we find on inquiry from the 
Library of Congress and from the publisher, we 
101 checked last night, and the 1947-48 volume has the 
same definitions as the 1951-52. 

Would you stipulate those facts? 

Mr. Reynolds: Yes, if you say that is true. 

Mr. Dienner, Sr.: Subject to error if it should be shown, 
if a correction or error should appear. 

Mr. Reynolds: Yes, I will stipulate that. 

The Court: Mr. Reynolds. 

(Whereupon, Mr. Reynolds made his argument in sum¬ 
mation on behalf of the defendants, off the record.) 

Ruling of the Court 

The Court: I feel that the two terms, “Carloader” and 
“Trucloader,” are generic terms and they are in fact the 
names of the things. 

I further find that the proof does now show that the mark 
for which registration is here applied by the applicant has 
become distinctive of the applicant’s respective goods in 
commerce. 
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I will therefore dismiss Actions 4119-51 and 4120-51 and 
ask that appropriate findings and order be presented 
promptly. 

Mr. Dienner, Sr.: Thank you. 

I want to thank Your Honor for the very patient con¬ 
sideration shown us. 

The Court: It is nice to have you here. 

102 A Deputy Marshal: This Honorable Court stands 
recessed until return of Court. 
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BEST COPY AVAILABLE 
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Plaintiff's Exhibit No. 2 


• IRUCLOflDER ‘ 

MFG. BY 

CLARK EQUIPMENT CD. 

INDUSTRIAL TRUCK DIVISION 
BATTLE CREEK MICHIGAN U. S. A. 

MODEL SERIAL NO.m 

ALWAYS GIVE MODEL AND SERIAL 
NUMBER WHEN ORDERING REPAIR PARTS. 

C4P4CITY- UPRIGHTS VERTICAL 


COVERED 

2 368122 
2264512 
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2178367 
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2178 369 


FOLLOWING 

2178368 

2368121 

2134687 


PATENTS 

2187197 

2360407 



BEST COPY AVAILABLE 
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Excerpts from Plaintiff's Exhibit No. 3 

APPLICATION NO. 528258 
To The Commissioner of Patents: 

Clark Equipment Company, a corporation duly organ¬ 
ized under the laws of the State of Michigan, located at 
324 E. Dewey Avenue, Buchanan, Michigan, and doing 
business at Buchanan, Michigan, has adopted and used the 
trademark shown in the accompanying drawing, for power 
operated motor trucks, in Class 19, Vehicles, and presents 
herewith five facsimiles showing the trademark as actually 
used in connection with such goods, the trademark being 
applied to the goods, and requests that the same be reg¬ 
istered in the United States Patent Office on the Principal 
Register in accordance with the Act of July 5, 1946. 

The trademark was first used on February 28, 1938, and 
first used in commerce among the several states of the 
United States, which may lawfully be regulated by Con¬ 
gress on or before April 4, 1938. The trademark shown 
in the accompanying drawing was registered in the United 
States Patent Office April 4, 1939 under the Act of March 
19, 1920 and assigned Registration No. 366295 and said 
registration is still in force. 

The undersigned hereby appoints Walter E. Schirmer 
of 324 E. Dewey Avenue, Buchanan, State of Michigan, 
Registration No. 14,107, its attorney to prosecute this ap¬ 
plication for registration with full power of substitution 
and revocation, to transact all business in the Patent Office 
connected therewith and to receive the certificate. 

Clark Equipment Company 
By Frank Habicht 
Vice President 
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DECLARATION 
State of Michigan, ) 

County of Berrien, ) SS " * 

Frank Habicht, being duly sworn, deposes and says that 
he is Vice President of Clark Equipment Company, the 
applicant named in the foregoing statement, that he be¬ 
lieves that said corporation is the owner of the trademark 
which is in use in commerce among the several states of 
the United States, and that no other person, firm, corpo¬ 
ration, or association, to the best of his knowledge and 
belief, has the right to use such trademark in commerce 
which may lawfully be regulated by Congress, either in 
the identical form thereof or in such near resemblance 
thereto as might be calculated to deceive, that the draw¬ 
ing truly represents the trade mark sought to be registered, 
that the facsimiles show the trademark as actually used in 
connection with the goods, that the facts set forth in the 
statement are true, and that to the best of his knowledge 
and belief the trademark has become distinctive of the 
applicant’s goods and has been in substantially exclusive 
and continuous use as a mark in commerce among the sev¬ 
eral states for at least five years next preceding the date 
of filing of this application. 

Frank Habicht. 

State of Michigan, ) 

County of Berrien, ) 

Before me personally appeared Frank Habicht to me 
known to be the person described in the above application 
for registration, who signed the foregoing instrument in 
my presence, and made oath before me to the allegations 
set forth therein on the 8th day of July, 1947. 

Agnes M. Kovich 
Notary Public 

My Commission Expires June 21, 1950 
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AMENDMENT A 

* 

United States Patent Office 
Trade Marks 

March 31, 1948 

U. S. Patent Office 

Application: Clark Equipment Company, Div. 7 TM. 
Invention: Trademark “Carloader’’, Room 6829. 

Serial No. 528,258. 

Filed: July 10, 1947. 

Amendment: Paper No. 2. 

* * * 

324 E. Dewey Avenue 
Buchanan, Michigan 
March 25, 1948 

Hon. Commissioner of Patents 
Washington, D. C. 

Sir: 

In response to Official Action, Paper No. 1, dated Janu¬ 
ary 28, 1948, applicant amends its above-entitled applica¬ 
tion as follows: 

In the Statement, first paragraph, line 5, cancel “power 
operated motor trucks, in Class 19, Vehicles,” and insert 
—industrial power operated fork trucks in Class 23, Cut¬ 
lery, Machinery, and Tools, and parts thereof—. 

Remarks 

The Statement has been amended to describe the goods 
to be covered by the above mark in more detail. The type 
of trucks on which the mark is used is of the industrial fork 
truck type and it is therefore believed that as now amended, 
the description of the goods is accurate and in accordance 
with the Examiner’s suggestion. 

Respectfully submitted, 

Clark Equipment Company 
By Walter E. Schirmer 
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AMENDMENT B 
United States Patent Office 
Trade Mark 
March 21, 1950 
U. S. Patent Office 

Application: Clark Equipment Company, Div. TM-3. 
For: Trade-mark “Carloader”, Boom 6129. 

Serial No. 528,258. 

Filed: July 10, 1947. 

* * * 

324 East Dewey Avenue 
Buchanan, Michigan 
March 17, 1950 

Hon. Commissioner of Patents 
Trade-Mark Operations 
Washington 25, D. C. 

Sir: 

Responsive to the Office Action dated September 23, 
1949, Paper No. 5, applicant amends its above entitled ap¬ 
plication as follows: 

In the Statement: 

Line 9, after “in accordance with” insert—the provisions 
of Section 2(f) of—. 

After the second paragraph insert the following: 

The mark is claimed to have become distinctive of 
the applicant’s goods in commerce, which may lawfully 
be regulated by Congress, through substantially exclu¬ 
sive and continuous use thereof as a mark by the ap¬ 
plicant in commerce among the several states for the 
five years next preceding the date of the filing of this 
application. 
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Proof of distinctiveness under Section 2(f) of the 
Act is supplemented by further evidence submitted in 
this case. 


Mailed October 8, 1948 

Department of Commerce 
United States Patent Office 
Washington 

Please find below a communication from the Examiner in 
charge of this application. 

Lawrence C. Kingsland 
Commissioner of Patents . 

Division: TM-3—Room 6129. 

Applicant: Clark Equipment Company. 

Serial No. 528,258. 

Filed July 10, 1947. 

For Trade-Mark. 

Walter E. Schirmer, 

324 E Dewey Ave., 

Buchanan, Michigan. 

Responsive to communication filed March 26, 194S. 

Upon the ex parte merits of the mark for the Principal 
Register applicant is advised that the mark is merely de¬ 
scriptive and hence does not qualify as presented. 

A search of the Office records (Class 23) shows that no 
trade-mark like applicant’s has been registered for use 
on the same kind of goods. 

G. Summers 
Examiner 

( Carlo ader) 

WJP :dm 
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United States Patent Office 

Mail Division 
April 1, 1949 
U. S. Patent Office 

Applicant: Clark Equipment Company, Div. TM-3. 

For: Trademark “Carloader”, Boom 6129. 

Serial No. 528,258. 

Filed: July 10, 1947. 

Amendment: Paper No. 5. 

Trade Marks 
April 4, 1949 
U. S. Patent Office 
# # # 

324 East Dewev Avenue 
Buchanan, Michigan 
March 29, 1949 

Hon. Commissioner of Patents 
Washington, D. C. 

Sir: 

In response to Official Action, Paper No. 3, dated Octo¬ 
ber 8, 1948, applicant notes the Examiner’s remarks with 
respect to the mark’s being descriptive. It would appear 
that except as expressly excluded in Paragraphs A, B, C 
and D of Section 2, none of which exclusion applies to the 
subject mark, the Act states, “nothing herein shall pre¬ 
vent the registration of a mark used by the applicant which 
has become distinctive of the applicant’s goods in com¬ 
merce.” 

Applicant has been using the mark since 1938, the mark 
having first been registered under Registration #366,295 
on March 4, 1939. 

In view’ of the quoted language above of Section 2(f) it 
wrould seem that upon presentation of proof of the distinc¬ 
tive character of the mark, it can be registered on the 
Principal Register. 
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Applicant is submitting herewith an affidavit by its Vice 
President in charge of Sales, setting forth facts which, it is 
believed, will clearly show, in conjunction with certain ex¬ 
hibits also submitted herewith, that applicant’s mark has 
become distinctive of its goods. 

Exhibit A consists of copies of letters received by ap¬ 
plicant from customers and prospective customers which 
show that such persons regard the mark as distinctive of 
applicant’s trucks. 

Exhibit B consists of samples of applicant’s advertis¬ 
ing and of articles concerning applicant’s trucks which 
show that the mark was used, and is being used, in a man¬ 
ner indicating its secondary significance. 

Exhibit C consists of pictures showing some of the uses 
to which users put applicant’s trucks bearing the mark. 
Applicant believes that these pictures constitute significant 
evidence to the effect that purchasers do not regard the 
mark as descriptive since the varied and numerous uses to 
which applicant’s trucks are put do not, in the overwhelm¬ 
ing majority of cases, bear any relation to the possible con¬ 
notations of the mark. 

Applicant respectfully requests that its mark be granted 
registration. 

Respectfully submitted, 

Clark Equipment Company 
By Walter E. Schirmer 

Attorney 


1 
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United States Patent Office 

Mail Division 
April 1, 1949 
U. S. Patent Office 

Applicant: Clark Equipment Company, Div. TM-3. 

For: Trademark “Carloader”, Room 6129. 

Serial No.: 52S,25S. 

Filed: July 10,1947. 

Amendment: Paper No. 4. 

# # # 

324 E. Dewey Avenue 
Buchanan, Michigan 
March 29, 1949 

Hon. Commissioner of Patents 
Washington, D. C. 

Sir: 

Affidavit of E. M. SCHULTHEIS 
State of Michigan, ) 

CC • 

County of Berrien, ) 

E. M. Schultheis, being duly sworn, deposes and says 
that he is Vice President in charge of Sales of the Clark 
Equipment Company, the applicant named in the above- 
entitled application, that he has held such position since 
April, 1947, that he has full access to the records of said 
Company. 

That said Company first adopted and used the trademark 
sought to be registered in the above-entitled application in 
1938, and first used the mark in commerce among the sev¬ 
eral states which may lawfully be regulated by Congress, 
on or before April 4, 1938. 

That since its first use in commerce which may lawfully 
be regulated by Congress, applicant has sold 23,551 trucks 
bearing this mark; 22,033 units have been sold for a total 
dollar volume of $51,128,233.98 in the years 1942-1948 in¬ 
clusive. 
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That trucks bearing this mark have been sold in every 
state in the United States and in 40 foreign countries. 
Deponent further saith not. 


E. M. Schultheis 

Subscribed and Sworn to before me this 29th day of 
March, 1949. 

Richard McCormack 
Notary Public 

My Commission Expires June 21, 1952 




IN MOST PLANTS 

MATERIAL HANDLING FOLLOWS 
THESE PROGRESSIVE STEPS 

1 COMMON CARRER TO RECEMNG 


RECEIVING TO STORAGE 


STORAGE TO PROCESSING 


PROCESSING TO PROCESSING 


PROCESSING TO INSPECTION 


INSPECTION TO ASSEMBLY 


ASSEMBLY TO STORAGE 


STORAGE TO SHIPPING 


SHPPM6 TO COMMON CARRER 


Preceding these nine steps In a given 
plant are ebnflar steps in the plants of 
all suppliers. Following them are similar 
problems of material handling ana stor¬ 
age in plants, warehouses and stores to 
which the finished product is shipped. 

And at every handling point execu¬ 
tives of Industry and of common carriers 
are faced with opportunities to cut costs. 
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Atlas Storage Tells Us Dow 
MODERN HANDLING METHODS 


More than doubled profits 
• Increased storage capacity 

• Boosted output per man hour 
• Improved workers' morale 

• Simplified inventory taking 


S UCCESS in the warehousing 
business is measured not in 
size of buildings or areas 
available for storage, but in the 
use made of them. Old fashioned 
practices and methods penalize the 
customer who must pay for ineffi¬ 
ciency while, on the other hand, 
modern storing and handling 
methods give him maximum good 
services at attractively low cost. 
Early in 1943, Atlas Storage, Mil¬ 
waukee. determined to examine its 
methods and its equipment with a 
cold and critical eye. The com¬ 
pany’s objective was to see how 
it might increase the efficiency of 
its operation and so improve its 
services to customers that they 
would look upon these services as 
indispensable parts of their busi¬ 
ness. The firm’s self-examination 
revealed some excellent assets. At¬ 
las Storage is a division of P & V- 
Atlas Industrial Center, Inc., one 
of the largest industrial commu¬ 
nity operations of its kind in the 
Northwest. The company owns a 
number of warehouse buildings 
centrally and strategically located 
in Milwaukee’s industrial areas. 
These buildings provide 1,500.000 
sq. ft. of working floor space. The 
company has had a broad experi¬ 
ence as warehousemen for a wide 
range of products and commod¬ 
ities (Fig. 1) as well as a long and 
commendable record of profitable 
operation. But the management 
looked upon past achievements 
merely as firm ground underfoot 
for fresh advances and realized 
that existing facilities could be util¬ 
ized for greater advantage to the 
firm’s customers and to the firm it¬ 
self. Studies indicated that maxi¬ 
mum advantages could be obtained 
through mechanizing handling 
operations by means of powered 
industrial trucks. At the time 
these devices were not available be¬ 
cause the entire output was being 
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absorbed by our armed forces. 
Competent materials handling en¬ 
gineers representing both equip¬ 
ment manufacturers and engineer¬ 
ing firms were consulted and plans 
were developed for installing the 
fork truck-pallet method of hand¬ 
ling as soon as such equipment 
was procurable. 

The new plan was inaugurated 
late in 1944 with the purchase of 
the first mechanical unit, a Clark 
gas-powered Carloader fork truck 
of 3500 lb. capacity and 103-in. 
finger lifting height. It soon was 
followed by additional fork trucks 
and other handling equipment. 

The company’s present ware¬ 
house was originally an inside 
truck terminal. This was the best 
warehousing space available and it 
was decided to use it for storage. 
The truck terminal operation 
therefore was moved outside of the 
building. It also was decided to 
use the basement for storage but 
this decision presented the prob¬ 
lem of moving material between 
two floor levels. This problem was 
solved by the use of a ramp in 
preference to an elevator (Fig. 2) 
and its grade is easily negotiated 
by fork trucks. 

At the start of the operation 
the military-size pallet, 48 x 48" 
was selected. Other sizes have 
since been added: Approximately 
4000 pallets are used. It also was 
necessary to procure several pallet 
hand trucks, various lengths of 
roller conveyor, storage racks for 


Helped orderly warehousing 


miscellaneous and small lot items 
(Fig. 3) and a few specialized 
pieces of equipment. 

The change in operations did 
not come about overnight but re¬ 
quired several months of careful 
planning and hard work. It was 
realized that no method will pro¬ 
duce satisfactory results unless it 
is implemented by careful plan¬ 
ning, hard work and proper super¬ 
vision. In handling, the company 
either palletizes into unit loads or 
places the material in such fashion 
that practically every bit of merch¬ 
andise can be handled and tiered 
with fork truck equipment, thus 
making available almost three times 
the existin'? square footage of floor 
space. (Fig. 4). 

A large amount of news print is 
handled in rolls and flat reams and 
this type of material has success¬ 
fully been palletized. Celotex 
wallboard also has been placed on 
pallets and is very easily handled 
in this form. It was found neces¬ 
sary to develop a few special fork 
truck attachments to enable them 
to handle long or odd-sized 
bundles. A small crane attach¬ 
ment readily detachable from the 
truck is used to gi*eat advantage 
in handling long boxes of copper 
(Fig. 5). By a simple change in 
gadgets used in connection with 
the crane attachment, long rolls of 
carpeting or linoleum can be han¬ 
dled easily. An ice-tong clamp 
that grips the roll firmly in the 
center enables the truck to carry 
it easily to and from storage (Fig. 

DISTRIBUTION AGE 
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What a fork-lift truck 
is designed to do- 


The modern fork-lift truck i$ a compact, easy-to-operate, 


mobile unit designed to pick up a load consisting of a single 


item, 



of several items, 



or of packages 


assembled into a patterned unit*, 


load to destination, 




and to carry the 


and tier it safely and economically 


to heights 



m —r otherwise not readily accessible. 


Inherent versatility of the fork-lift truck in basic materials- 


handling operations has been expanded enormously by continuous 


4 
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development of special handling attachments to satisfy specific 

M 

needs; for example: 

PAPER SCOOP RAM CRANE CLAMP-LIFT 








SHOVEL BRICK FORKS ROTATING FORKS PUSHER 


PUL-PAC. 


In a majority of its applications the fork-lift truck is employed with a companion piece, the pallet; this may be 
constructed of durable, semi-durable, or expendable materials. The- pallet serves as a base on which to assemble 
items—bags, cartons, barrels and the like—into a unit load. Palletized units usually can be tiered to ceiling heights. 
This means that cubic space wasted in “area” storage or warehousing becomes available and accessible— yes, 
and profitable! 



Like most revolutionary developments in industrial 
progress, the fork-lift truck was born of sheer neces¬ 
sity. It was the inevitable answer to the crucial prob¬ 
lem created when Industry's ability to manufacture 
goods completely outstripped the capacity of tradi¬ 
tional handling methods and tools. 

Never has any new industrial method been proved 
so dramatically as was modern mechanized materials 
handling by World War II. Astronomical tonnages of 
needed materials moved with astonishing speed— 
from factory loading docks to Consolidating Sta¬ 


tions, Holding and Reconsignmcnt Points, air depots 
and export warehouses and piers, with never a bottle¬ 
neck at any of the pons of embarkation. Contrast that 
happy condition with the glutted piers and ware¬ 
houses of 1917; with the rails, far inland from tide¬ 
water, jammed with laden cars—resulting from lack 
of good materials-handling methods and equipment! 

Today, mechanized Materials Handling keeps pace 
—it is the swift, low-cost, dependable tool of Planned 
Production, and a major means of earning reasonable 
profits despite unprecedented costs. 


5 
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CUK BING 
THE COST OT 
CANNING 

The Morgan Packing Company of Austin. Indiana, is a model food-packing plant which has sys¬ 
tematized and regulated its operations so that a year-’round work schedule is maintained. But 
like all packing plants, it encounters “peaks” — seasons in which certain fruits and vegetables are 
at their succulent best and must be packed “right now.” 

Speed is. of course, the keynote of “peak” operations. But at the Morgan Plant it is not a dis¬ 
orderly, wasteful kind of speed — just a stepping up of the customary smooth, steady tempo of 
sound efficiency that throughout the year gets things done on time and at minimum cost. The 
more you watch the more closely it is possible to trace much of the plant-wide efficiency to the 
Clark fork-lift trucks which handle all incoming materials and finished goods. This equipment, 
shown in action on the opposite page, is an indispensable part of the Morgan operation, as similar 
equipment is in hundreds of other production operations; indispensable because it has effected 
sharp reduction in mishaps to personnel and damage to merchandise, because it has stepped up 
productive capacities and because it has cut production costs. 


A Up . . . over . . . down ... at rest! As 
quickly as these lines are written the Clark 
Carloader fork truck tiers another 24-bag, 
2400-lb. load in the storage warehouse of the Mor¬ 
gan Packing Company. 

The procedure formerly employed in this opera¬ 
tion involved slow, expensive “bucket-brigade” 
methods and extravagant expenditure of human 
energy with attendant risks of injury to workmen. 
To the manifold benefit of labor and management, 
the Carloader stores two semi-trailer loads of 
bagged material as fast as the bags are palletized. 


B Pork and beans — 960 cans of it on the way 
to temporary storage at the Morgan Plant. 
As soon as the cans roll off the labeling ma¬ 
chines they are cased and palletized, whisked to 
storage or loading docks, either by fork truck as 
shown, or by tractor-trailer-train, depending on the 
distance to be traveled. 


C Towed to the loading dock by trailer train, 
6912 cans of tomato juice await transfer to 
highway semi-trailer trucks which have a 
capacity of 640 cases or ten pallet loads. The Car- 
loader makes the transfer in a matter of minutes 
and with minimum manual effort. 


D The last load of canned goods goes in place 
and this semi-trailer is ready to rolL Trans¬ 
ferring pallet loads directly to the vehicle in 
this manner for interplant movement cuts costly 
waiting time of highway trucks. 

E ln the Morgan Packing Company’s finished- 
goods warehouse in Austin, all material is 
palletized on arrival and is handled by the 
Clark fork trucks. Vans bringing goods from other 
of the Company’s five Indiana plants are unloaded 
two at a time by the Carloader, which takes a unit 
load from one and returns with an empty pallet for 
loading. The Carloader alternates in this fashion 
between the two vans. 


F This illustration shows storage at its mod¬ 
ern, neat and orderly best. And accom¬ 
plished, of course, through employment of 
Modern Materials Handling Methods implemented 
by Clark fork-lift trucks. Maximum use is made 
of cubic storage space; movement and inventory 
are facilitated; risks of damage to goods and of 
injury to workmen are at an irreducible minimum. 
And it all sums up to appreciable reductions in 
production costs. 
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This Clark Ciriaiikr manufactured by Clark 
Truccnctor. B«(tk Creek, Michigan, um 22 
Timken Tapered Roller Rearing* to protect 
vital para again* frici h>o; radial, thrust aad 
cumbioad loads; shock and misalignment. They 
as* applied in iruot and tear wheels, steering 
knuckle, transmission and differential. Their 
presence at them positions means smoother oper¬ 
ation. graaarr availability 1or service; p o w er and 
luhricaat mviogst longer machine bfa^ lower 




lsarlngi are ueed just as I jfra r afly and 
ly Jh nil Mfcnr model* of dark indus¬ 


trial trucks; the Clark Equipment Company, 
parent of dark Tnxtractor. knows from long 
experience, the value of Timken Bearings in 
promoting bntur equipment aad feffrr sailing 
equipment. The more Timken Bearings there am 
In any machine the mote efficient hi performance 
and the longer in life. Spodfy Timken Tapetnd 
Roller Bearings and be suae ywu get them. Tko 
Tlmkao Roller Beaciag Company, Canton feOhfek 
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U. S. Truck Lines, Inc. of Delaware 
606 Terminal Tower 
Cleveland 13, Ohio 

December 29, 1948 

Clark Equipment Company 
Clark Tructractor Division 
Battle Creek, Michigan 

Attention: Mr. J. H. W. Conklin 

Re: Our Order No. 133—Carloader Model 4024, 
for Pacific Cartage, Inc., Los Angeles, California 

Gentlemen: 

We have your acknowledgment of our recent order on 
your Requisition Form No. 24986 covering one Model 4024 
Carloader lift truck which we are purchasing for our Pa¬ 
cific Cartage, Inc. subsidiary at Los Angeles. 

We note that your price memorandum includes the Los 
Angeles tax of $14.27, and we wish to advice that this item 
should be deleted prior to invoicing. The Los Angeles 
tax does not apply because none of the elements of sale 
were conducted in Los Angeles. However, it is our under¬ 
standing that the California use Tax of 2 1 / 4% will apply 
as shown on your memorandum. 

Thank you for your attention to this matter. 

Very truly yours, 

H. W. Ruppel 
Assistant Treasurer 
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The Enterprise Aluminum Company 

One of the Worlds Largest Manufacturers of Aluminum 

Cooking Utensils 

Massillon, Ohio 

Clark Tructracter Company, June 30, 1942 

Division of Clark Equipment Co., 

Battle Creek, Mich. 

Attention: H. B. Madison 

Gentlemen: 

Confirming our telegram of today regarding order 52143 
you are to insert rating A-l-a and Code No. 21 in the cer¬ 
tificate or if you want you may consider this letter as part 
of this order, for we have placed the correct certification 
on the bottom of it. 

We would appreciate your letting us know immediately 
as to when you expect to ship this Carloader. 

Yours very truly, 

The Interprise Aluminum Company 
LNP:MZ L. N. Peterson 

Purchasing Agent 


War Production Board 
Washington, D. C. 

April 10,1943 

G-118 PD556 No. 803-B 

The Clark Equipment Company 

Battle Creek 

Michigan 

Attention: Mr. James H. W. Conklin 
Gentlemen: 

Subject: Nonstandard machines for Hercules Powder Co. 

This is to acknowledge receipt of your letter of April 8, 
1943, requesting permission to build four special Car- 
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loaders for the Hercules Powder Company. 

The appeal has been processed and the letter granting 
the authority is being sent the applicant today. 

Very truly yours, 

G. C. Lightner 
Industrial Truck Section 
General Industrial Equipment Division 


Housing Industrial Real Estate Trucking 

Terminal District Company 
U. S. Highway 10, Gate 4 
New Brighton, Minnesota 
Nestor 2621 

December 2, 1948 

Clark Equipment Company 
310 South Michigan Avenue 
Chicago 4, Illinois 

Gentlemen: 

We wish to place our order for one (1) Clark Gas- 
Powered Carloader 4015, maximum lifting height 120", 
equipped with Innacush Drive tires 21x7x15 with Innacush 
lS^xdxlO steering tires, with one (1) Pul-Pac device 
equipped with standard 46" wide x 46 1 /*" useable plate 
length and equipped with special counterweight per SQ 
2588 to permit 2906 lbs. load capacity at 24 J /2 center of 
load. Installed total price $3955.00. F.O.B. Battle Creek, 
Michigan. 

We would like to have delivery not earlier than Janu¬ 
ary 15, 1949 nor later than February 1, 1949. 

Very truly yours, 

Terminal District Company 

W. R. Nolan 

Manager 


WRN/bcj 
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Cement Products & Supply Company, Inc. 

Manufacturers Cement Products and Supplies for Mason, 
Plaster and Cement Contractors 
516 West Main Street 
P. 0. Box 12 
Telephone 23-541 
Lakeland, Florida 


H. B. Zimmerman 
President 


11/19/49 


C. W. Zimmerman 

Secretary-Treasurer 

Clark Equipment Co. 

Battle Creek, Mich. 

Att.: L. Wilson 

Gentlemen: 

Please enter our order for one Carloader “4024” with 
120" 1ft, 40" three prong block handling forks, offset 
bumper bar, spring suspended chain anchor bar, and Inna- 
cush tires, front and rear. 

Please advise price and delivery at your earliest con¬ 
venience. 

Yours very truly 


C. W. Zimmerman 
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Roman Cleanser Company 
2700 E. McNicholas Road 
Detroit 12, Michigan 
Phone Twinbrook 10700 

September 12, 1947 

Clark Trucktractor Company 
2211 Fisher Building 
Detroit, Michigan 

Attention: Mr. Bronson: 

Dear Mr. Bronson: 


In compliance with your suggestion we are herewith 
sending the letter cancelling the purchase of the other 
Carloader which was delivered to us which was too heavy 
and confirming also the purchase of a two thousand pound 
piece of equipment. 

Yours very truly, 


PJR/lt 


Roman Cleanser Company 
Paul J. Riccardi 


The Fulton Sylphon Co. 

Konxville, Tennessee 
Mail Division 
April 1, 1949 
U. S. Patent Office 

March 5, 1941 

Clark Tractor 

Division of Clark Equipment Co. 

Battle Creek, Mich. 

Subject—Order #23783-FS 

Gentlemen: 

The above order specifies one Clark Carloader, and 
we believe the standing lift on this Carloader is 9 feet. 
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We would like to have this Carloader with a lift of 11 feet. 
Pease let us know what it would cost to change this Car- 
loader to a lift with 11 feet, instead of 9, as this is the 
lift we have on the Carloaders which we purchased from 
you. 

We would appreciate having this information at your 
earliest convenience. 


Yours very truly, 


The Fulton Sylphon Co. 

W. Otto, Jr. 
Asst. Fur. Agent 


W’OOgle— 

Heating Specialties — Metal Bellows — Temperature 

Control 


Mailed April 21, 1950 

DEPARTMENT OF COMMERCE 
UNITED STATES PATENT OFFICE 
WASHINGTON 

Please find below a communication from the Examiner in 
charge of this application. 

John A. Marzall 
Commissioner of Patents 

Division: TM 3—Room 6129 
Applicant: Clark Equipment Company 
Serial No. 528,258 
Filed July 10, 1947 
For Trade Mark 

Walter E. Schirmer 
324 E. Dewey Ave. 

Buchanan, Michigan 

Responsive to communication filed March 18, 1950. 
Applicant’s latest response has been quite carefully 
noted. As applicant through its attorney of record has 


\ 
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surmised the Examiner is acquainted with the decision re¬ 
ported at 82 PQ 382. The Examiner believes that the pur¬ 
chaser responds to the presence of the term 44 Clark’’ as a 
badge of origin and/or warranty but the words “car load¬ 
er” or “carloader” are but the substantive name of the 
goods and as such may not function as a distinctive mark 
of guaranty in a single manufacturer. Attention is in¬ 
vited to the decision reported at 57 PQ 462, ex parte Fram 
Corporation where the assistant Commissioner held that 
44 oil and motor cleaner’’ was not a trade-mark and that 
the general public’s reaction was to the registered mark 
“Fram”. 

As recent a decision as the one reported March 29, 1950, 
ex parte American Map Co., Inc., found at 85 PQ 51 re¬ 
veals a refusal to register “colorprint” for maps, notwith¬ 
standing a 2(f) presentation. 

The rejection of record is repeated for the reasons of 
record and this refusal may now be taken as FINAL for 
purposes of appeal. 

G. Summers 
Examiner 

( carloader) 

WJP: he 

A proper response to this Office action must be received 
within 6 months from the date of this action in order to 
avoid the question of abandonment. 
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United States Patent Office 

Mail Division 
October 17, 1950 
U. S. Patent Office 

Applicant: Clark Equipment Company, Case 5. 

Serial No. 52S,258, Div. TM-3. 

Filed: July 10, 1947, Room 6129. 

For: Trade-Mark “Carloader”. 

NOTICE OF APPEAL TO THE COMMISSIONER 
FROM THE EXAMINER OF TRADE-MARKS 

To the Commissioner of Patents: 

The undersigned applicant hereby appeals to the Com¬ 
missioner from the decision rendered April 21, 1950, by 
the Examiner of Trade-Marks, rejecting its application for 
registration on the Principal Register, Serial No. 528,258, 
filed July 10, 1947. 

The following are assigned as reasons of appeal: 

(1) The Examiner has erred in refusing to register to ap¬ 
plicant on the Principal Register applicant’s trade¬ 
mark “Carloader”. 

(2) The Examiner has erred in failing to find that appli¬ 
cant’s mark is distinctive in the form shown in the 
drawing,—wherein the trade-mark consists of the 
single term “Carloader” with all of the letters being 
capitals and run together and with the first letter, 
“ C ”, having its lower arm extended beneath all the 
other letters, and wherein the letters “A” have a dis¬ 
tinctive form used by applicant for many years on its 
products by means of other trade-marks or its corpo¬ 
rate name,—the Examiner instead frequently referring 
to the mark by writing it in plain, lower case letters 
and as two words (“car loaders”) with an “s” added 
to the second word. 
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(3) The Examiner has erred in holding that applicant’s 
mark is but the name of the goods on which appli¬ 
cant’s mark is applied. 

(4) The Examiner has erred in holding that applicant’s 
mark is merely descriptive as applied to applicant’s 
goods. 

(5) The Examiner has erred in holding that applicant’s 
mark has not become distinctive as applied to appli¬ 
cant’s goods in commerce within the meaning of Sec¬ 
tion 2(f) of the Trade-Mark Act of 1946. 

(6) The Examiner has erred in implying, or holding, that 
any one or more of the following is true: 

(a) Applicant’s mark does not serve as an indi¬ 
cation of origin of its goods; 

(b) Applicant’s mark has no trade-mark signifi¬ 
cance ; 

(c) Applicant’s mark is not a trade-mark; 

(d) Applicant has no trade-mark rights in its 
mark; 

(e) Applicant’s mark belongs in the public do¬ 
main. 

(7) The Examiner has erred in rejecting the application 
in reliance upon a personal belief of the Examiner,— 
that the purchaser does not respond to applicant’s 
mark as an indication of origin,—instead of relying 
upon the views of the purchasing public itself, as 
evidenced by unsolicited, written evidence, submitted 
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by applicant, which shows that the mark is recognized 
by the purchasing public as indicating origin of the 
goods in applicant. 

(8) The Examiner has erred in failing to give the proper 
weight to the evidence on the subject of the distinctive¬ 
ness of applicant’s mark. 

(9) The Examiner has erred in refusing to register the 
trade-mark in question for any one or more of the rea¬ 
sons of record given by the Examiner. 

The appeal fee of Twenty-Five Dollars ($25.00) is trans¬ 
mitted herewith. 

Respectfully submitted, 

Clark Equipment Company, 

Applicant 

Brown, Jackson, Boettcher & Dienner 
By Arthur C. Johnson, Reg. No. 14,943 

Its Attorneys 

Chicago, Illinois 
October 16, 1950. 




In the United States Patent Office 
Trade-Marks 

November 7, 1950 
U. S. Patent Office 

Before the Commissioner On Appeal: 

Applicant: Clark Equipment Company. 

Trade-Mark: Carloader. 

Serial No. 528,258. 

Attorney: Brown, Jackson, Boettcher & Dienner, 53 West 
Jackson Blvd., Chicago 4, Illinois. 

EXAMINER’S STATEMENT 

This application to register “Carloader” used in con¬ 
nection with industrial power operated fork trucks has 
been refused registration. Use in intrastate commerce 
since February 28, 1938 and use in interstate commerce 
since April 4, 1938 are claimed. The application is pre¬ 
sented on the Principal Register of the 1946 Act and 
under Section 2(f) thereof with additional evidence sup¬ 
plied as to alleged distinctiveness. The Examiner has re¬ 
fused registration on the ground that what is before him 
does not function as a mark of origin, “carloader” being 
but the name of the goods. 

That fork trucks often serve in the role of a carloader 
is believed well known in the art. The Examiner has men¬ 
tioned that as many as sixteen manufacturers advertise 
their car loaders in McRae Blue Book, 1946 edition, page 
1905. The Examiner has further discussed, in extenso, 
the “Krane Kar” cancellation decision reported at 171 
Ms.D.105, successful counterclaim in opposition #24,584. 

The name of the goods or the phonetic equivalent thereof 
may not serve as a badge of origin. To allow otherwise 
would place an undue burden of circumlocution upon com¬ 
petitors. Such a recent decision as ex parte Cube Steak 
Machine Co., 86 PQ 327 is considered in point as the as- 
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sistant Commissioner of Patents decided that “cube steak” 
was not a trade-mark for meat tenderizing machines not¬ 
withstanding the 2(f) presentment along with additional 
evidence. 

In view of all of the foregoing hereinabove mentioned 
it is believed that the presentment in this application 
should, on this appeal, be denied registration. 

Respectfully, 

G. Summers, 

Trade-Mark Division II. 

November 6, 1950. 


Docket Division 
April 6, 1951 

In the United States Patent Office 


Ex parte Clark Equipment Company 


Appeal—Vol. 173—Page No. 233 


EXAMINER-IN-CHIEF’S DECISION 

Application for registration of a trade-mark on the Prin¬ 
cipal Register under the Act of 1946, for power op¬ 
erated trucks, application filed July 10, 1947, Serial 
No. 528,258. 


Walter E. Schirmer and Brown, Jackson, Boettcher & Dien- 
ner for applicant. 


This is an appeal from the decision of the examiner of 
trade-marks refusing registration to the applicant of the 
notation “Carloader,” used in connection with industrial 
power operated fork trucks, on the Principal Register of 
the Act of 1946 under the provisions of section 2(f) 
thereof. 
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Use of the mark by the applicant in intrastate commerce 
is claimed since February 28, 1938, and use in interstate 
commerce since April 4, 1938. Applicant has alleged sub¬ 
stantially exclusive and continuous use of the mark in 
commerce among the several states for five years next pre¬ 
ceding the filing date of the present application and evi¬ 
dence has been supplied in an attempt to establish proof 
of distinctiveness of the mark as applied to the applicant’s 
goods. This evidence will be referred to hereinafter. 

The decision of the examiner refusing registration of 
the mark is based on the ground that “Carloader” does 
not function as a mark of origin, but is merely the name 
of the goods to which the mark is applied. It was the 
position of the examiner that fork trucks often serve in 
the role of a car loader, and a number of publications were 
cited to show that this term is one which is widely used by 
manufacturers of similar goods, and therefore may not 
serve as a badge of origin. 

The sole rejection, therefore, upon which registration 
has been refused and which is here for review, is whether 
or not the applicant’s mark is generic, and hence incap¬ 
able of functioning as a trade-mark. 

The goods in question is described by the applicant as 
a four-wheeled, steerable vehicle, self-powered, having a 
seat for the operator and controls by which the machine is 
operated. At one end of the truck are a pair of masts 
within which there is carried for vertical movement a pair 
of horizontal-spaced apart arms which are called a fork. 
The fork is adapted to be placed, for example, under a 
pallet on which a pile of boxes is disposed. When the 
fork is raised, the load is raised. The operator may then 
carry the load to wherever it is to be deposited, at any 
desired level within the veritcal movement of the fork. 
The machine is capable of moving any number of a variety 
of articles, but is not adapted for handling loads such as 
loose gravel, rock, coal, and similar materials. 

Applicant makes a point of the fact that the mark as 
shown in the application drawing and on the specimens 
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accompanying the application is somewhat distinctively 
displayed in that the initial letter “C” is continued at 
its lower portion with a line underscoring the entire word, 
and the “A’s” have an arcuate left leg and a verticle right 
leg, all of the letters being so arranged that the mark is 
one continuous word. It is my view that if the mark is a 
generic term for the goods incapable of functioning as a 
trade-mark, the use of distinctive lettering cannot obviate 
that fact. It is believed that the average purchaser would 
give little heed to the style of lettering; Ex parte Inter¬ 
national Harvester Company, 462 O.G. 679, 27 U.S.P.Q. 
455. 

Applicant also urges that there is no such word as “car- 
loader” and the examiner has found none. Nevertheless, 
the mere fact that the word “car” and “loader” are not 
to be found as a single word in any of the references cited 
by the examiner, or in dictionaries or technical works, 
cannot relieve the mark of its generic nature. In re Bailey 
Meter Co., 26 C.C.P.A. 1136, 102 Fed. (2d) 843, 41 U.S.P.Q. 
275. In the cited case the applicant contended that 
“Boiler Meter” is not the name of any device because it 
is not found in the dictionary, trade catalogs, trade jour¬ 
nals, etc. From this premise, the applicant there con¬ 
cluded that the mark does not name the device to which 
it is applied. The court held, however, that this argument 
ignores the fact that the product of applicant was a meter 
and that it was used in connection with boilers; therefore, 
it was a boiler meter. The Court stated in that case: 

* * Words used in combination may not be 
found in the dictionary, or elsewhere, in the precise 
combination used but it does not follow from this that 
they are not the correct nomenclature for particular 
things. * * * 

“The fact that appellant may have been the first 
and only one to adopt and use the mark sought to be 
registered does not prove that the mark is not descrip¬ 
tive. * # •” 
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It is also argued that applicant’s mark meets the defi¬ 
nition of a trade-mark because it was used to identify his 
goods and distinguish them from those manufactured or 
sold by others. While the term may have been adopted 
and used by applicant for that purpose, the question here 
presented is whether the word sought to be registered is 
capable of performing that function. If, as the examiner 
has held, the word “Carloader” is truly generic, being 
but the name of the goods, then it cannot serve the func¬ 
tion of a trade-mark, and is not entitled to registration. 
The term “Carloader” is a word which combines two well- 
known descriptive words and is therefore one readily un¬ 
derstood in all its implications by the average person. 
This is particularly so with respect to the generic meaning 
of the term as applied to a device capable of loading a car, 
a capability inherent in applicant’s machine. The fact 
that such loaders may have capabilities other than that 
which the name clearly implies or indicates, is beside the 
point. In re Bailey Meter Company, supra. A name for 
certain types of goods need be neither exhaustively de¬ 
scriptive nor the only name which may be applied to the 
goods in order that it be generic in scope. 

Applicant contends further that the word “Carloader” 
is not generic, but on the contrary, the generic name of 
the goods is “fork lift trucks” or “industrial power op¬ 
erated fork trucks” which terms applicant is not seeking 
to register. It seems to me, however, that the word it 
does seek to register is even more generic in its broad im¬ 
plication than the limited descriptive phrases used by the 
applicant to describe its goods. The term is so generic in 
fact as to not only describe the applicant’s machine but 
the goods of others of a similar character and function. 
At this point reference may be made to patent No. 2,264,512, 
assigned to the present applicant, which discloses an in¬ 
dustrial truck which fully answers the description of the 
applicant’s goods in this case. The device disclosed in 
the patent is said to be employed for loading and unload¬ 
ing box cars and for handling and tiering merchandise in 
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warehouses, mercantile buildings, industrial plants, ship¬ 
yards, freight depots and the like, functioning as a portable 
elevator for picking up, moving and tiering merchandise 
and the like. The specification of that patent makes it 
clearly apparent that the device, being close coupled to 
provide a very sharp turning radius, facilitates its entry 
into freight cars to pick up or discharge merchandise 
thereinto. I can think of no more apt name for this ma¬ 
chine insofar as its function of loading cars is concerned 
than the generic term “Carloader.” 

Applicant also mentions the grant of a trade-mark reg¬ 
istration to applicant under the Act of 1920, for the same 
mark on the same goods from which it is argued that the 
trade-mark is not generic, since generic words were not 
permitted registration under the Act of 1920. Even so, 
descriptive marks were registerable under that Act and I 
am unable to see how the grant of that registration can be 
binding upon the Patent Office in the present case, if the 
mark is in fact generic and incapable of registration. 

Finally, it is argued that even if the trade-mark is held 
originally to have been merely descriptive, it has acquired 
secondary significance, and is registrable pursuant to sec¬ 
tion 2(f) of the Act of 1946. It is stated in the brief that 
the fork lift trucks on which applicant employs its mark 
have been sold in all states in the United States, and are 
in use in more than forty foreign countries and in all con¬ 
tinents of the world. It is also stated that, not onlv has 
the public become acquainted with the product through 
its widespread sales, but the mark is generally known in 
the trade by virtue of widespread advertising in many 
forms and to a large extent in a number of the best known 
periodicals, both popular and trade magazines, to the ex¬ 
tent of approximately $337,000.00 in the last five years. 
There are of record affidavits and exhibits in support of 
this contention which have been considered. The showing 
submitted in this record is deemed insufficient to bestow 
trade-mark significance, under the provisions of section 
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2(f) of the Act of 1946, upon the generic term “Carloader” 
when, as here, the term is but the name of the goods and 
hence is incapable of becoming distinctive of the appli¬ 
cant’s goods. Ex part American Map Company, Inc., 633 
O.G. 1024, 85 U.S.P.Q. 51. In ex parte Silent Hoist & 
Crane Co., Inc., 643 O.G. 1069, 88 U.S.P.Q. 225, the term 
“Krane Kar” applied to automotive hoists or cranes was 
held to be but the phonetic misspelling of “crane car,” a 
term which aptly designates by name the goods of the ap¬ 
plicant as well as similar goods of others, and is therefore 
inherently incapable of functioning as a trade-mark to 
distinguish applicant’s goods in commerce. Another re¬ 
cent case involving unregistrability of a generic term is 
Schneider v. Youngberg Bros., decided March 26, 1951 
where the term “CheeSliceR” applied to a device for cut¬ 
ting cheese and other flaccid materials was refused regis¬ 
tration under the provisions of section 2(f) of the Trade- 
Mark Act of 1946. I consider the term “Carloader” to be 
the generic name of the applicant’s goods and one which 
others have an equal right to use at any time on similar 
loaders, of which there are many, and that such a term can¬ 
not be exclusively appropriated by anyone. Barber-Cole- 
man Co. v. Overhead Door Corporation, 20 C.C.P.A. 1118, 
65 Fed. (2d) 147, 17 U.S.P.Q. 501. 

In view of what has been said it is my conclusion that 
registration of the term ’’Carloader” was properly re¬ 
fused by the examiner. 

The decision of the examiner of trade-marks is affirmed. 

E. F. Klinge 
Examiner-in-Chief 

April 6, 1951 

[The hearing and determination of appeals in trade¬ 
mark cases have been delegated to the members of the 
Board of Appeals of the Patent Office by an order of the 
Secretary of Commerce, published September 28, 1950, 15 
Federal Register 6554, and October 17, 1950, 639 O.G. 
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643, amended January 30, 1951, 16 Federal Register 1094, 
under the provisions of Reorganization Plan No. 5 of 
1950, 15 Federal Register 3174.] 


Excerpts from Plaintiff's Exhibit No. 4 

APPLICATION No. 528772 
July 17, 1947 
U. S. Patent Office 

To The Commissioner of Patents: 

Clark Equipment Company, a corporation duly organ¬ 
ized under the laws of the State of Michigan, located at 
324 E. Dewey Avenue, Buchanan, Michigan, and doing 
business at Buchanan, Michigan, has adopted and used 
the trademark shown in the accompanying drawing for 
power operated motor trucks, in Class 19, Vehicles, and 
presents herewith five facsimiles showing the trademark 
as actually used in connection with such goods, the trade¬ 
mark being applied to the goods, and requests that the 
same be registered in the United States Patent Office on 
the Principal Register in accordance with the Act of July 
5, 1946. 

The trademark was first used on July 26, 1943 and first 
used in commerce among the several states of the United 
States, which may lawfully be regulated by Congress on 
September 5, 1953 and has been in substantially exclusive 
and continuous use by applicant in said commerce on the 
goods above specified for the three years and ten months 
next preceding the date of filing of this application for 
registration. 

The trademark has become distinctive of applicant's 
goods in commerce, which may lawfully be regulated by 
Congress, as is evidenced by the foregoing statement, the 
affidavits accompanying this application for registration, 
and applicant’s trademark registration no. 408957, dated 
September 5, 1944, and granted under the Act of March 19, 
1920, which registration is still in force. 
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The undersigned hereby appoints Walter E. Schirmer 
of 324 E. Dewey Avenue, Buchanan, State of Michigan, 
Registration No. 14,107, its attorney to prosecute this ap¬ 
plication for registration with full power of substitution 
and revocation, to transact all business in the Patent Office 
connected therewith and to receive the certificate. 

Clark Equipment Company 

By Frank Habicht 
Vice President 


DECLARATION 

State of Michigan, ) 

County of Berrien, ) SS ” 

Frank Habicht, being duly sworn, deposes and says that 
he is Vice President of Clark Equipment Company, the 
applicant named in the foregoing statement ; that he be¬ 
lieves that said corporation is the owner of the trademark 
which is in use in commerce among the several states of 
the United States and that to the best of his knowledge and 
belief said mark has been in substantially exclusive and 
continuous use in said commerce for the preceding three 
years and ten months; that no other person, firm corpora¬ 
tion, or association, to the best of his knowledge and belief, 
has the right to use such trademark in commerce which 
may lawfully be regulated by Congress, either in the identi¬ 
cal form thereof or in such near resemblance thereto as 
might be calculated to deceive; that the drawing truly 
represents the trademark sought to be registered; that 
the facsimiles show the trademark as actually used in con- 
nection with the goods, that the facts set forth in the state¬ 
ment are true. 


Frank Habicht 
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State of Michigan, ) 

ss * 

County of Berrien, ) 

Before me personally appeared Frank Habicht, to me 
known to be the person described in the above application 
for registration, who signed the foregoing instrument in 
my presence, and made oath before me to the allegations 
set forth therein, on the 14th day of July, 1947. 

Agnes M. Kovich 
Notary Public 

My Commission Expires June 21,1950 

(Seal) 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR 
TRADE-MARK REGISTRATION UNDER THE 
ACT OF 1946 

State of Michigan, ) 

SS* * 

County of Calhoun, ) 

J. H. W. Conklin, being duly sworn, deposes and says 
that he has been associated with the Industrial Truck In¬ 
dustry in various capacities for five years; that he is 
Sales Manager of the Clark Tructractor Division of Clark 
Equipment Company, the corporation named in the ac¬ 
companying application, that he has been employed by 
said corporation in said capacity since January 1, 1947, 
and prior to that time was employed by said corporation 
as Assistant Sales Manager since January 1, 1942; that 
in said capacity it has been his duty and practice to become 
familiar with the products, trade names and trade-marks 
of that industry and that for the past five years he has 
been familiar with said products, names and marks of 
most of the organizations within that industry; that the 
trade-mark sought to be registered by the accompanying 
application is in use in commerce, which may lawfully be 
regulated by Congress, and to the best of his knowledge 
and belief has been in substantially exclusive and continu- 
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ous use in said commerce by said Clark Tructractor Divi¬ 
sion of Clark Equipment Company upon the goods, named 
in the accompanying application for registration, of the 
corporate applicant for three years and ten months pre¬ 
ceding the date of this affidavit. 

J. H. W. Conklin 

Subscribed and sworn to before me, a Notary Public in 
and for the State and County aforesaid this 10th day of 
July, 1947. 

Thelma Poly 
Notary Public 

My commission expires October 18, 1947 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR 
TRADE-MARK REGISTRATION UNDER THE 
ACT OF 1946 

State of Michigan, ) 

County of Berrien, ) ss ” 

C. H. King, being duly sworn, deposes and says that he 
has been associated with the industrial truck industry in 
various capacities for twenty-two years; that he is Vice 
President and Manager of Manufacturing of Clark Equip¬ 
ment, the corporation named in the accompanying applica¬ 
tion, that he has been employed by said corporation in said 
capacity since April 30, 1947, and prior to that time was 
employed by said corporation as Manager of Manufactur¬ 
ing since January 22, 1946; that in said capacity it has 
been his duty and practice to become familiar with the 
products, trade names and trade-marks of that industry 
and that for the past twenty years he has been familiar 
with said products, names and marks of most of the organi¬ 
zations within that industry; that the trade-mark sought 
to be registered by the accompanying application is in use 
in commerce, which may lawfully be regulated by Congress, 
and to the best of his knowledge and belief has been in 
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substantially exclusive and continuous use in said com¬ 
merce by said Clark Equipment Company upon the goods, 
named in the accompanying application for registration, 
of the corporate applicant for three years, ten months pre¬ 
ceding the date of this affidavit. 

C. H. King 

Subscribed and sworn to before me, a Notary Public in 
and for the State and County aforesaid this 14th day of 
July, 1947. 

Agnes M. Kovich 
Notary Public 

My Commission expires July 21, 1950 

(Seal) 


DEPARTMENT OF COMMERCE 

United States Patent Office 
"Washington 

Mailed January 27, 1948 
Address Only 

The Commissioner of Patents 
Trade-Mark Operations 
Washington 25, D. C. 

All communications respecting 
this application should give the 
serial number, date of filing, 
and name of the applicant. 

Please find below a communication from the Examiner in 
charge of this application. 

Lawrence C. Kingsland 
Commissioner of Patents. 
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Walter E. Schirmer 
324 E. Dewey Avenue 
Buchanan, Michigan 

Divisin: TM 7, Room 6829. 

Applicant: Clark Equipment Compapny. 

Serial No. 528,772. 

Filed July 17, 1947. 

For Trade-Mark. 

Applicant seeks registration under Section 2(f) of the 
Act of July 5, 1946, and in support thereof alleges sub¬ 
stantially exclusive and continuous use in commerce for 
three years, ten months next preceding the filing of this ap¬ 
plication. When applicant’s claim of distinctiveness is 
based only on substantially exclusive and continuous use, 
the period of such use must be five years next preceding 
the filing. The affidavits by applicant’s vice-president and 
sales manager apparently merely substantiate the allega¬ 
tions of the application and are deemed insufficient to estab¬ 
lish distinctiveness within the meaning of Section 2(f). 

For the reason stated, registration on the Principal 
Register is refused. 

Registration is further refused in view of the following 
registration: 

No. 366,295 Clark Equipment Company April 4, 1939. 

If applicant is the owner of the cited registration, owner¬ 
ship should be set up in the statement of this application, 
supported by a supplemental affidavit. 

I. M. Keys 
IRS 
Examiner 

(Trucloader) 

WENDT :mc 

C. N. W. 
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Mail Division 
July 9, 1948 
U. S. Patent Office 

AMENDMENTS A AND A1 

United States Patent Office 

Applicant: Clark Equipment Company, Div. TM 7. 
For: Trademark “Trucloader”, Room 6829. 

Serial No.: 528,772. 

Filed: Julv 17, 1947. 

Amendment: Paper No. 2. 


Trade Marks 
July 13, 1948 
U. S. Patent Office 

324 E. Dewey Avenue 
Buchanan, Michigan 
July 7, 1948 

Hon. Commissioner of Patents 
Washington, D. C. 

Sir: 

In response to Official Action, Paper No. 1, dated Janu¬ 
ary 27, 1948, applicant amends its above-entitled applica¬ 
tion as follows: 

In the Statement, first paragraph, line 4, change “used” 
to—is using—; line 5, cancel “motor trucks, in Class 19, 
Vehicles,” and insert—industrial material handling trucks 
in Class 23, Cutlery, machinery, and tools, and parts 
thereof—. 

Cancel the third paragraph and insert—Applicant is the 
owner of trademark registrations number 408,957, dated 
September 5, 1944 granted under the Act of March 19, 
1920 and number 366.295 registered Appril 4, 1939, which 
registrations are still in force.— 
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Remarks 

Applicant has made certain formal corrections in the 
Statement, one of which provides for a more definite de¬ 
scription of the type of vehicle with respect to which reg¬ 
istration is sought which it is believed will place this 
application in Class 23 rather than in Class 19. 

Applicant has also now indicated in the Statement owner¬ 
ship of trademark registrations #366,295 and #408,957. A 
supplemental affidavit is being submitted to support the 
statement of ownership. 

The Examiner’s statement that the affidavits filed merelv 

. * 

substantiate the allegation of the application and are 
deemed insufficient to establish distinctiveness within the 
meaning of Section 2(f) of the Trade Mark Act of 1946, is 
not clearly understood. According to this section, appli¬ 
cant understands that, except for the express exclusions of 
of Paragraphs a, b, c, and d of Section 2, nothing shall 
prevent the registration of a mark used by an applicant 
which has become distinctive of applicant’s goods in com¬ 
merce. This statement is then further qualified by the 
provision that the Commissioner may accept as prima facie 
evidence of distinctiveness of the mark, proof of substan¬ 
tially exclusive and continuous use in commerce for five 
years preceding the date of filing of the application. 

It is to be pointed out, however, that while this may be 
prima facie evidence which is acceptable by the Commis¬ 
sioner, there is nothing, so far as applicant can ascertain 
from a reading of the Act, which prevents the registra¬ 
tion of a mark which has become distinctive irrespective 
of its length of use. 

Applicant attempted in the present application, by the 
Supplemental Affidavit of its Sales Manager, J. H. W. 
Conklin and one of its Vice Presidents, C. H. King, to set 
forth that for over five years both of these gentlemen were 
familiar with the products, trade names and trade marks 
of the industrial truck industry, and in the case of Mr. 
King, for over 20 years, and that they have been familiar 
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with the products of most of the organizations within the 
industry and that to the best of their knowledge and belief, 
the mark has been in substantially exclusive and continuous 
use in commerce by the applicant for the three years and 
10 months specified- While this does not conform with 
the five year period required for prima facie evidence ac¬ 
ceptable to the Commissioner, it is submitted that it is evi¬ 
dence of the distinctiveness and exclusive use by the ap¬ 
plicant of the mark upon the goods which it sells in com¬ 
merce, and that on the basis of the first sentence of Section 
2(f) of the Act, it does not seem that there is any bar to 
the registration of a mark on the Principal Register, even 
though it has not been used for five years, if the use has 
become distinctive of applicant’s goods. Consequently, if 
the two supporting affidavits now on file in the application 
are not deemed to present sufficient proof of the distinctive¬ 
ness of the mark, applicant requests that the Examiner 
advise as to what type of proof or evidence is necessary 
to substantiate this distinctive and exclusive use sufficient 
to warrant registration. 

Respectfully submitted, 

Clark Equipment Company 
By Walter E. Schirmer 

Attorney 
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DEPARTMENT OF COMMERCE 
United States Patent Office 
Washington 

POL-89 

Address Only 

The Commissioner of Patents 
Trade-Mark Operations 
Washington 25, D. C. 

Paper No. 3 

All communications respecting 
this application should give the 
serial number, date of filing, 
and name of the applicant. 
January 13, 1949 

Please find below a communication from the Examiner in 
charge of this application. 

Lawrence C. Kingsland 
Commissioner of Patents. 

Walter E. Schirmer 
324 E. Dewey Ave. 

Buchanan, Michigan 

Division: TM 3—Room 6129. 

Applicant: Clark Equipment Company. 

Serial No. 528,772. 

Filed July 17, 1947 
For Trade Mark. 

Responsive to communication filed July 9, 1948. 
Applicant’s remarks concerning the length of time re¬ 
quired for distinctiveness are noted with interest. It is 
an Office policy, generally speaking, that every applicant 
should meet the minimum time test for distinctiveness (5 
yrs.) before the Examiner may determine that the mark 
qualifies under section 2(f). Of course, it is agreed that 
marks have been published since the passage of the Lan- 
ham Act where this five year period has not been met but 
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additional evidence has been placed in those applications. 
Applicant may follow in like wise and submit affidavits of 
customers and particularly competitors which may bolster 
the claim to distinctiveness. 

As presented registration is again denied pending com¬ 
pliance with the above suggestions which may or may not 
qualify applicant’s mark under Section 2(f) depending 
upon the efficacy and persuasiveness of the evidence sub¬ 
mitted. 

G. Summers 
Examiner 

(Trucloader) 

WJP :hc 


Mail Division 
July 7, 1949 

United States Patent Office 

Applicant: Clark Equipment Company, Div. TM-3. 

For: Trademark “Trucloader”, Room 6129. 

Serial No.: 528,772. 

Filed: July 17, 1947. 

Amendment: Paper No. 4. 

• m * 

324 East Dewev Avenue 
Buchanan, Michigan 
Julv 6, 1949 

Hon. Commissioner of Patents 
Washington, D. C. 

Sir: 

In response to Official Action, Paper No. 3, dated Janu¬ 
ary 13, 1949, applicant notes with interest the Examiner’s 
remarks with respect to the submission of affidavits and 
additional evidence to show that applicant’s mark is dis¬ 
tinctive. Accordingly, applicant is submitting herewith 
an affidavit by its Vice President in charge of Sales set¬ 
ting forth facts which, in conjunction with certain exhibits 
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also submitted herewith, applicant believes will clearly 
show that applicant’s mark has become distinctive of its 
goods. 

Exhibit A consists of copies of letters received by ap¬ 
plicant from customers and prospective customers, which 
show that such persons regard the mark as distinctive of 
applicant’s trucks. 

Exhibit B consists of samples of applicant’s advertising 
and of articles concerning applicant’s trucks which show 
that the mark was used, and is being used, in a manner 
indicating its secondary significance. 

Exhibit C consists of pictures showing some of the uses 
to which users put applicant’s trucks bearing the mark. 
Applicant believes that these pictures constitute significant 
evidence to the effect that purchasers do not regard the 
mark as descriptive since the varied and numerous uses to 
which applicant’s trucks are put do not, in the overwhelm¬ 
ing majority of cases, bear any relation to the possible 
connotations of the mark. 

Applicant respectfully requests that its mark be regis¬ 
tered. 

Respectfully submitted, 

Clark Equipment Company 
By Walter E. Schirmer 

Attorney 


United States Patent Office 

Applicant: Clark Equipment Company, Div. TM-3. 
For: Trademark “Trucloader”, Room 6129. 

Serial No.: 528,772. 

Filed: July 17, 1947. 

Amendment: Paper No. 5. 


324 E. Dewey Avenue 
Buchanan, Michigan 
July 6, 1949 


Hon. Commissioner of Patents 
Washington, D. C. 


AFFIDAVIT OF E. M. SCHULTHEIS 
State of Michigan, ) 

4P C^ • 

County of Berrien, ) 

E. M. Schultheis, being duly sworn, deposes and says 
that he is Vice President in charge of Sales of the Clark 
Equipment Company, the applicant named in the above- 
entitled application, that he has held such position since 
April, 1947, that he has full access to the records of said 
Company; 

That said Company first adopted and used the trademark 
sought to be registered in the above-entitled application in 
1943 and first used the mark in commerce among the sev¬ 
eral states which may lawfully be regulated by Congress, 
on or before September 5,1943; 

That since its first use in commerce which mav lawfullv 
be regulated by Congress, through the year 1948, applicant 
has sold a dollar volume of more than $1,150,000 of trucks 
bearing the mark; 

That trucks bearing this mark have been sold in 46 states 
of the United States and in at least 18 foreign countries. 

Deponent further saith not. 

E. M. Schultheis 


Subscribed and Sworn to before me this 6th day of July, 
1949. 


Richard McCormack 


Notary Public 


My Commission Expires June 21,1952 



_ _ fork trucks 

GAS-POWERED MODELS 


BATTERY-POWERED MODELS 

CAPACITY-POUNDS wBk —- 
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RATED AT 15 INCHES 




















The ClfIRK Trudoader 

FOR GENERAL INDUSTRIAL USE 


In the designing of this postwar vehicle, consideration has 
been given to the many uses other than the loading and unloading 
of trucks. 

Small, light weight capacity elevators will accommodate the 

Trucloader. 

\ 

Light factory floors will carry the Trucloader with full load. 
Narrow aisles are "duck soup". 

An ideal general utility factory truck that is light in weight — 
lifts, carries or tiers loads of 1000 lbs. to 84 inches — unique in 
design, as new as tomorrow and needed today. 
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SET-UP FOB MACHINING 

Placing a heavy casting on the bed of a 
drill press is a typical setting-up job for 
which Trucloader is “made to order." It 
brings the work to the machine — combines the 
functions of a hauling vehicle and mobile hoist; 
works quickly, deftly, and minimizes the chance 
of damage to material and men. Compact, easy 
to maneuver in narrow spaces, Trucloader han¬ 
dles loads up to 1000 lbs. swiftly, accurately at 
astonishingly low cost. 

CASTINGS TO STORAGE 

Two at a clip — one on each fork — 
Trucloader hustles heavy casting to stor¬ 
age. There are no preparatory steps in¬ 
volved, no placing the units on skid or pallet 
— just “take 'em away." 

Speed is the secret of Trucloader's economic in¬ 
dispensability — speed, and amazing durability 
bom of simplicity and the rugged construction 
you expect of Clark products. 









BEST COPY AVAILABLE 


E^H 

from the original bound volume 
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] 0UT GO EMPTY DRUMS 

These "empties" can be a nuisance — 
cluttering usable space, cumbersome to 
handle. Trucloader makes short work of 
them, in between other chores. Here an empty 
drum is placed on a pallet — four drums make 
a unit load. When the time comes to ship these 
"empties," the Trucloader will handle them by 
the palletized unit and load them in box car or 
highway carrier. 


FOOD FOB ASSEMBLY 

Small parts by the box-full are fed to the 
assembly line by Trucloader — saves no 
end of time and muscle-work, and their 
money equivalent. Trucloader picks these boxes 
off the floor and hustles them off to where they 
are needed. When a schedule of these routine 
deliveries has been attended to, your Trucloader 
is available for miscellaneous utility jobs. 









FACE LIFTING HEAVY TUBING 

Easy to see what a chore it would be to 
get this cumbersome tube in position with¬ 
out Trucloader. With its speed and versa¬ 
tility, Trucloader "keeps things moving" — 
prevents bottle-necks in the production line, 
assures a smooth, well coordinated flow of mate¬ 
rial. Add the important fact that Trucloader is 
a tireless worker, designed and built to stand 
toughest punishment. 

MACHINE SHOP CATERER 

Food for the finishing machines neatly 
and promptly served — by Trucloader. 
From storage these heavy castings are 
brought to the machines,* formerly a time-con¬ 
suming operation — now done in a jiffy. 

Furthermore, Trucloaders are far safer, far more 
economical to help set up the job on the 
machine. 
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A DIE TO STORAGE 

Ordinarily, sending a heavy die to work 
and getting it home again would involve 
several operations — lifting it off its shelf, 
on to a carrier unit of some kind, lifting it into 
place. Trucloader makes one smooth, fast oper¬ 
ation of it — picks the die off the shelf, hustles 
it to the point of use, puts it in place; then re¬ 
turns it when its work is done. 


DEAD-HEADS TO STOCK BOON 

Much the easiest way to take boxes of 
small items to the assembly line—screws, 
nuts, rivets, washers and the like — is to 
have the Trucloader pick up box and all by the 
pallet load. As each box is emptied it is put on 
a pallet spotted for the purpose. Here goes a 
load of empties back to the stock room. 
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TAMING "PROBLEM CHILDREN" 

Many heavy, cumbersome units which 
normally would represent difficult han¬ 
dling, cease to be problems with Truc- 
loader on the job. In handling a member like 
this frame, the forks are raised and inserted in 
openings, and away it goes — to storage or to 
assembly as the case may be. Trucloader's 
amazing versatility pays off on jobs like this. 


TAGGED FOR “SERVICE” 

Numerous unscheduled handling chores 
that just “happen” are common to all busy 
plants—and Trucloader is the ideal “util¬ 
ity man" to handle them: rejects sent back for 
reprocessing, special rush assignments, units 
tagged for “Service." Trucloader's speed and 
strength and versatility make light work of what 
otherwise would be "nuisance" jobs. 






BEST COPY AVAILABLE 


from the original bound volume 
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ON THE WAT TO ASSEMBLY 

Heavy units fastened to skids are just rou¬ 
tine carrying for Trudoader. The forks 
slide under the unit itself and pick up 
the entire load — just another example of 
Trudoader's extraordinary usefulness and adapt¬ 
ability to unusual working conditions. 


PICKUP BT THE STACK 

Think of the time saved in getting boxes 
of small parts from storage! — Trudoader 
simply picks up the stack of four boxes. 
It's a simple matter to plan storage so that each 
stack becomes a unit to be delivered all at once. 
You see how Trudoader does many jobs better 
— and does others that no other method can do. 
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PUT IT SIGHT THERE 


The busier the plant is, the more there are 
of these miscellaneous handling jobs — 
"naturals” for Trucloader. In practically 
every department you have them — jobs that 
Trucloader can do far better than two muscular 
backs. 

There's this PLUS, too — the more work you find 
for the Trucloader, the more money you save. 

LOAD THAT CAR! 

What happens to the cost of loading and 
unloading box cars and highway vehicles 
is plenty, when Trucloader takes charge. 
Here is where speed pays rich rewards — in 
time saved, in reduced man-hours, in big sav¬ 
ings of demurrage charges, in less damage and 
fewer accidents. It's like any handling job — 
pick it up, carry it, put it down: in the shortest 
possible time. 



t> i •'Mi: 



BEST COPY AVAILABLE 

from the original bound volume 
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General American Tank Storage Terminals 

Division of General American Transportation Corporation 

135 South LaSalle Street 
Chicago 90, Illinois 

Mail Division Cable Address 

July 7, 1949 “Genamco Chicago ” 

U. S. Patent Office All Codes 

Refer Reply to 
Carteret, New Jersey 

April 3, 1946 

Clark Tructractor Division 

Battle Creek 

Michigan 

Gentlemen: 

\ 

We are very much interested in your Trucloader and 
would appreciate your sending detailed information to us 
at Carteret, New Jersey. 

This unit has come to our attention through the March 
issue of Flow Magazine. 

Yours truly 

General American Tank Storage Terminal, 

Fred J. Plattner 
General Superintendent 


Mail Division 
July 7, 1949 
U. S. Patent Office 

H. Leslie Leas Co. 

Iron — Steel — Machinery 
Monona, Iowa 
Highway Construction 

Producer of : Crushed Stone, Building Material, Concrete 
Aggregate, Agricultural Lime 
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Clark Tructractor Co. April 11, 1946 

Battle Creek, Mich. 

Gentlemen: 


Would you please send us complete information and de¬ 
scriptive literature on your “Trucloader”. 

Thanks in advance, 


HLL :ch 


Yours very truly 

H. Leslie Leas Co. 

H. L. Leas, 
Mgr. 


La-Z-Boy Chair Company 
Style, Beauty, Comfort 
Recline — Relax — Repose 
La-Z-Boy Office Chair Co. 

North Telegraph Road 
Monroe, Michigan 

March 15, 1946 


Received 
March 16, 1946 
Clark Tructractor Div. 


Clark Trucktractor Division 
Battle Creek, Michigan 

Gentlemen: 

Would you please send us one of your booklets on your 
“Trucloader” with gas and battery power. 

Thanking you for giving this your prompt attention, 
please, 

Yours truly, 


La-Z-Boy Chair Company 


Truckloader Method & Quote folders on Gas & Elec. 

Trucloader 
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Mail Division 
July 7, 1949 
U. S. Patent Office 


Michigan Limestone Chemical Company 
Agricultural Department 
P. 0. Box No. 117 
Buffalo 5, N. Y. 

March 27, 1946 

Clark Tructractor Company 
Battle Creek, Michigan 
Gentlemen : 

Will appreciate receiving information on your Truc- 
loader. 


Yours very truly, 


TGP/h 


Michigan Limestone & Chemical Co. 

T. G. Rose , 
Plant Supt. 


Mail Division 
July 7, 1949 
U. S. Patent Office 
Menasco Manufacturing Company 
805 South Jefferson Boulevard 
Burbank, California 

February 8, 1946 

Clark Equipment Co., 

Battle Creek, Mich. 

Gentlemen: 

We shall be very grateful if you will send us descriptive 
literature on your Trucloader, as described in the January 
31st issue of Planning. 

Thank you very much. 

Yours very truly, 

G. Graham Beresford, 
Sales Division 


GGBgc 


15S 


Mail Division 
July 7, 1949 
XJ. S. Patent Office 

C. M. Me Clung & Co., Inc. 

Knoxville 7, Tennessee 

Mr. Ezra Clark, January 31, 1946 

Clark Implement Co., 

Battle Creek, Mich. 

Dear Sir:— 

Mention is made in Planning for Business Letter No. 
123 of your Trucloader. Will you please send the writer 
some information on it, and oblige. 

Your very truly, 

F. E. Barkley. 


Mail Division 
July 7, 1949 
U. S. Patent Office 

Metals Disintegrating Company, Inc. 

Elizabeth (B) New Jersey 

October 18, 1946 

Clark Trucktractor 

Division of Clark Equipment Company 
Battle Creek, Michigan 

Gentlemen: 

Please forward to me copy of “Trucloader Broadside” 
as advertised in current issue of “Distribution Age”. 
Thanking you for your courtesy, I remain 

Very truly yours, 

Metals Disintegrating Company, Inc. 

A. B. Kranmet 
Director of Traffic 


ABK :mp 




159 


Mail Division 
July 7, 1949 . 
U. S. Patent Office 


The McCaskey Register Company 
Commercial Division 
McCaskey Systems and Sales Books 
General Office and Factories 
Alliance, Ohio, TJ. S. A. 


Clark Tructractor Division March 29, 1946 

Battle Creek, Michigan 


Gentlemen: 


Please mail us circular with full description of Truc- 
loader. 


Very truly yours 


The McCaskey Register Company 

J. A. Gibbs 
Superintendent 

Tr. Method & Quote folder 
JAG ;t 


Mail Division 
July 7, 1949 
TJ. S. Patent Office 

M & M Transportation Company 
Main Office 
250 Mystic Avenue 
Somerville, Mass. 

Telephone Prospect 3500 

Clark Trucloader 

Clark Tructractor Division 

Battle Creek, Michigan 

Gentlemen : 

With reference to your advertisement on Page 990 of 
the Traffic World, March 30,1946 issue. I would be pleased 
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to receive a catalogue and price list of your Trucloader 
Equipment. 

Very truly yours, 

William F. Cahill 
Ass’t. to the President 

WFC :DAD 


Mail Division 
July 7, 1949 
U. S. Patent Office 

The Automobile Equipment Company 
623-643 E. Congress St. 

Detroit 26, Michigan 
Telephone RAndolph 0011 

Distributor of Automobile Accessories - Garage Equipment 
Tools - Automotive Service Parts - Radio 

Clark, Tructractor Division 
Clark Equipment Company 
Battle Creek, Michigan 

Gentlemen: 

We haven’t as yet received a copy of the Trucloader 
Broadside for which we asked in our letter of May 31. 

Though we do not know if this equipment is suitable for 
our operations, we would like an opportunity to read your 
literature upon the subject. 

Will you please mail it marked for the writer’s attention? 

Yours very truly 

The Automobile Equipment Co. 

R. G. Kemp 


BGK: JE J 
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Mail Division 
July 7, 1949 
U. S. Patent Office 
The F. Mansfield & Sons Co. 

610 Quinnipiac Avenue 
New Haven 13, Connecticut 
Founded 1846 
Oyster Farms 

Clark Equipment Company January 24, 1949 

Battle Creek 42, Michigan 

Gentlemen: 

Please send us the current issue of Clark Material Han¬ 
dling News. 

We are particularly interested in your Bantam: Truc- 
loader. Send us any information you have on this. 

Very truly yours, 

The F. Mansfield & Sons Co. 

L. J. Seeger 


Mail Division 
July 7, 1949 
U. S. Patent Office 
Bennett-Clark Co., Inc. 

Oil Chemists and Engineers 
Bleeching and Industrial Clays 
General Offices, Plant & Laboratory 
Nacogdoches, Texas 

Clark Equipment Co. September 18, 1947 

Battle Creek, Michigan 

Gentlemen: 

Please send us your booklet entitled “14 Of the 101 
Ways to Cash in on the Clark Trucloader. ’ * 

Thanking you. 

Very truly yours, 

Bennett-Clark Co., Inc. 

Geo. F. Clark 


GFC :mlk 
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Mailed September 16, 1949 

DEPARTMENT OF COMMERCE 
United States Patent Office 
Washington 

POL-89 

Address Only 

The Commissioner of Patents 
Trade-Mark Operations 
Washington 25, D. C. 

Paper No. 5 

All communications respecting 
this application should give the 
serial number, date of filing, 
and name of the applicant. 

Please find below a communication from the Examiner in 
charge of this application. 

Lawrence C. Kingsland 
Commissioner of Patents. 

Walter E. Schirmer 
324 E. Dewey Ave. 

Buchanan, Mich. 

Division: TM 3—Room 6129. 

Applicant: Clark Equipment Company. 

Serial No. 528,772. 

Filed July 17, 1947. 

For Trade Mark. 

Responsive to communication filed July 7, 1949. 
Applicant’s “2(f)” presentment has been carefully 
noted. The Examiner is not persuaded that this notation 
“trucloader” for these goods is anything more or less than 
the name of the goods and is no more distinctive for these 
goods than the notation “carloader” for the same goods 
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in copending application #528,258, the reasons given there 
apply with equal weight here. 

Registration is refused. 

G. Summers 
Examiner 

(Trucloader) 

W JP :hc 


U. S. Patent Office 

Mail Division 
March 16, 1950 
U. S. Patent Office 

AMENDMENT B 
United States Patent Office 

Application: Clark Equipment Company, Div. TM-3. 
For: Trade-Mark “Trucloader”, Room 6129. 

Serial No. 528,772. 

Filed: July 17, 1947. 

• # * 

324 East Dewey Avenue 
Buchanan, Michigan 
March 14, 1950 

Hon. Commissioner of Patents 
Trade-mark Operations 
Washington 25, D. C. 

Sir: 

Responsive to the Office Action dated September 16, 
1949, Paper No. 5, applicant amends its above entitled ap¬ 
plication as follows: 

In the Statement: 

Line 9, at the end of the line insert the following—the pro¬ 
visions of Section 2(f) of—. 

Please insert, before the last paragraph on page 1 of the 
Statement, the following:—The mark is claimed to 
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have become distinctive of the applicant’s goods in 
commerce which may lawfully be regulated by Con¬ 
gress as supported by evidence separately submitted 
in this case. 

Remarks 

Applicant has carefully considered the Office Action 
dated September 16, 1949, Paper No. 5, and also the Office 
Action dated September 23, 1949, Paper No. 5, in applica¬ 
tion Serial No. 528,258, filed July 10, 1947 (“Carloader”), 
to which the Examiner makes reference for purposes of 
rejecting the present application. 

The Statement of the application has been amended to 
meet the formal requirements (called for by the amended 
Rules of Practice) incident to reliance upon Section 2(f) 
of the Trade-Mark Act of 1946. A “Supplemental Affi¬ 
davit” to support the amendment is submitted herewith. 

The exact grounds for rejection of this application are: 

“The Examiner is not persuaded that this notation 
‘trucloader’ for these goods is anything more or less 
than the name of the goods and is no more distinctive 
for these goods than the notation ‘carloader’ for the 
same goods in copending application No. 528,258, the 
reasons given there apply with equal weight here.” 

A careful examination for both Office Actions leads ap¬ 
plicant to believe that the Examiner (1) misunderstands 
wdiat applicant is attempting to register, and (2) has only 
partially noted the probative value of the evidence in sup¬ 
port of applicant’s claim to distinctiveness of its trade¬ 
mark. It is particularly noted that the Examiner is not 
citing up-to-date law on trade-marks. This may be due, in 
part, to the fact that one very pertinent Commissioner’s 
decision, decided on September 2, 1949, may not have been 
published and circulated in the Patent Office prior to the 
time when the Examiner was acting on this application. 
Accordingly, applicant wishes to clarify the two important 
points enumerated above and to put of record the Commis¬ 
sioner’s present decision regarding registrability, even 
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though the Examiner is undoubtedly acquainted with it at 
this time. 

First of all, applicant wishes the Examiner to consider 
carefully exactly what trade-mark applicant is seeking to 
register. It is the trade-mark shown in the drawing, and 
reference might well be made to it before proceeding to 
consider the following discussion. The mark consists of 
the single term “Trucloader”, with all of the letters being 
capitalized and run together. The “A” is of an unusual 
style, a style consistently used by Clark Equipment Com¬ 
pany, the applicant, and no one else in the industrial power 
operated fork truck field, or in any other filed, to appli¬ 
cant’s knowledge. It will be noted that the trade-mark is 
not even a straight combination of individual words 
“truck” and “loader”, but is a contraction of the two, with 
all letters capitalized and with the crossbar of the first 
letter (T) extending entirely across all the remaining let¬ 
ters. Applicant respectfully submits that there is no such 
trade-mark in use or even such combination of letters in 
use for the goods identified in this registration. The Ex¬ 
aminer has cited no references of any kind with respect 
to this trade-mark. If the reasoning analogous to that 
employed in the Examiner’s Office Action relating to the 
trade-mark “Carloader” is thought to be applicable, it is 
respectfully pointed out that it is even less applicable and 
that, even there, the Examiner has failed to find any mark 
such as applicant is seeking to register. 

While it is quite appropriate for the Examiner to wish 
to protect the public against the appropriation of merely 
descriptive words, applicant wishes to point out that it is 
not seeking to prevent anybody from employing a fair de¬ 
scriptive use of the two words “truck” and “loader”. 
What applicant is seeking to register is the trade-mark 
shown in the present application, and there is onthing like 
it to applicant’s knowledge or according to any references 
cited by the Examiner. If McRae’s blue book and the 
Thomas register are examined under industrial power op- 
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erated trucks (or any other type of industrial truck), it will 
be quickly apparent that nobody employs the mark which 
applicant is seeking to register, nor even words similar to 
it. Consequently, neither the public nor any of applicant’s 
competitors are in any way injured by the granting of a 
registration for the mark set forth in this application. 

While applicant submits that the trade-mark is distinc¬ 
tive in its own right, nevertheless, even if it be considered 
descriptive in some sense, it is no longer so considered by 
the purchasing public and applicant’s request for registra¬ 
tion pursuant to Section 2(f) of the Trade-Mark Act of 
1946, together with the evidence submitted in support 
thereof, clearly establishes that the purchasing public 
recognizes this trade-mark as applicant’s. 

Coming now to the cases cited by the Examiner, it is 
respectfully pointed out that the Lackawanna Coal case, 
namely, Canal Company vs. Clark, 13 Wallace 311 (80 US 
311), decided in December of 1871, has no bearing on mat¬ 
ters where secondarv significance or distinctiveness is con- 
cerned. To the extent that the Canal Company vs. Clark 
decision is taken to mean that a trade-mark canont acquire 
distincthreness or secondary significance if it originally was 
descriptive, then the case is completely out of accord with 
present-day decisions. The law of trade-marks has changed 
considerablv in the last 78 vears. If the Examiner will 
consider a more recent decision of the United States Su¬ 
preme Court, namely, Armstrong Paint and Varnidi Works 
vs. Nu-Enamel Corporation et al, 305 US 315, 39 USPQ 402 
(1938), he will see that the law now fully recognizes sec¬ 
ondary meaning of a term such as “Nu-Enamel” which 
originally was descriptive but which, by reason of its recog¬ 
nition in the trade, became a valid trade-mark both reg¬ 
istrable and also enforceable against infringers by courts 
of equity. Furthermore, Section 2(f) of the Trade-mark 
Act of 1946 was specifically introduced into the law to 
permit the Patent Office to register trade-marks which had 
acquired secondary significance (distinctiveness), even 
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though the marks originally may have had a descriptive 
connotation. 

A case similar to Canal Company vs. Clark is the “Rub- 
beroid Case’’, Standard Paint Co. vs. Trinidad Asphalt Co., 
220 US 446, in which the Supreme Court followed, and 
cited with approval, the Canal Company vs. Clark deci¬ 
sion. The Examiner will be interested in noting that in 
the Nu-Enamel case the United States Supreme Court 
specifically pointed out (on the last page of its decision in 
footnote 24) as follows: 

“The language in that case, denying to a descriptive 
term the effect of a trade-mark, is inapplicable for the 
reason that the descriptive term had not acquired a 
secondary meaning.’’ 

The case of Canal Company vs. Clark, supra, is in the same 
category. 

The “Boiler Meter Case”, namely, In re Bailey Meter 
Company, 26 CCPA (Patents) 1136, 41 USPQ 275, does 
not hold, as the Examiner suggests, that, because the trade¬ 
mark “Boiler Meter” could be used on a boiler as well as 
on a variety of other equipment, the mark fails to have 
a trade-mark significance. If the Examiner will consider 
the decision carefully, he will see that it stands for the 
proposition that even if, as the applicant there contended, 
there was secondary significance to the trade-mark, it was 
still not registrable under the Trade-Mark Act of 1905, 
since no provision was made in that Act for registering 
marks which had acquired a secondary significance. The 
Trade-mark Act of 1946 entirely changes that, and the de¬ 
cision is, therefore, not up to date. 

Ex parte Kaylon Incorporated, 77 USPQ 274 and the 
Manuscript Decision, 171 Ms.D. 105, pertaining to the inter¬ 
party’s action in Opposition No. 24,584 between Hyster 
Company and Silent Hoist and Winch Company, are both 
cases in which the question of secondary significance was no 
issue. The former was an application to register under 
the 1920 Act wherein the Commissioner decided that the 
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mark sought to be registered had been previously used in 
the trade in the very form sought to be registered and for 
identical goods. In the present case the Examiner has not 
found any use in the trade of the mark sought to be reg¬ 
istered and has found absolutely no reference to usage by 
competitors or others on the same or similar goods. In 
the Hyster Company case application for registration was 
under the Act of 1905 and no question of secondary sig¬ 
nificance was involved. All that can be adduced from that 
case is that counsel for the opposer was not too astute. 

The Examiner has stated that he has carefully considered 
the evidence submitted pursuant to Section 2(f) of the 
Trade-mark Act of 1946 and has concluded that it is not 
persuasive. However, since the time when the Examiner 
came to that conclusion, the Commissioner of Patents has, 
in effect, ruled to the contrary*, and that ruling, it is sub¬ 
mitted, should now be followed. Applicant refers to the 
case of Ex parte Bowes Seal-Fast Corporation , 82 USPQ 
382. There, applicant was seeking to obtain registration 
on the Principal Register under the Act of 1946 of a trade¬ 
mark for rubber patches for pneumatic inner tubes for 
tires. The trade-mark sought to be registered comprised 
three colored lines, red, white and red around the mar¬ 
gin of the goods. The Examiner had decided that, such 
outline growing out of the actual structural features of the 
patch was only for ornamentation and was not intended to 
be considered as a trade-mark. Applicant in that case 
submitted affidavits of its officers as indicating that the 
mark was intended to serve as a designation of origin. 
The Commissioner then stated (page 383): 

“The intent, however, is immaterial, the question be¬ 
ing whether or not it would be recognized as a dis¬ 
tinguishing mark by purchasers (Underlining 
added) 

What the Commissioner of Patents there said pertaining 
to ornamentation versus trade-mark significance is exactly 
true of descriptiveness versus trade-mark significance. It 
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is not what the applicant intends, nor, for that matter, is it 
the manner in which the Examiner personally considers the 
mark, but it is the manner in which the purchasers treat 
the mark. If purchasers recognize it as a distinguishing 
mark, then the mark is registrable. 

Accordingly, applicant requests that the Examiner re¬ 
consider the evidence heretofore submitted, particularly 
Exhibit A submitted with the amendment dated July 6, 
1949, comprising a large number of letters and orders from 
all over the United States directed to applicant, asking for 
its fork lift trucks by the name “Trucloader”. Applicant 
respectfully submits that no better evidence of the recog¬ 
nition by purchasers and prospective purchasers could be 
had, since all of those orders and letters were not solicited 
by applicant for evidence of trade-mark significance but 
were voluntarily submitted by the various companies who, 
on their own initiative, recognized applicant’s trade-mark 
as being such. 

The goods have been sold in at least 46 states and 18 
foreign countries. Much money has been spent in the ad¬ 
vertising of applicant’s goods which bear this trade-mark 
and, since the goods were first marketed under that mark, 
and up to and including 1949, the dollar volume of sales of 
these goods has been more than one and one half million 
dollars. 

To sum up applicant’s position: 

(1) The mark for which registration is sought (see the 
drawing) has never been used before and is inherently dis¬ 
tinctive and, more particularly, has never before been used 
for industrial power operated fork trucks. 

(2) Even if the mark should be held to be descriptive, 
the mark has acquired secondary meaning (distinctiveness) 
in the minds of the purchasing public throughout the 
United States, since the public considers it to be the trade¬ 
mark of applicant and orders the goods by such trade¬ 
mark. 

(3) Granting of the registration in no way injures the 
public or applicant’s competitors. 
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Applicant respectfully requests that this application 
and the evidence submitted in support of it be reconsidered 
with the foregoing arguments and explanations in mind, 
particularly, the commissioner’s recent decision in the case 
of Ex parte Bowes Seal-Fast Corporation, which holds that 
it is not what an applicant thinks or intends is a trade¬ 
mark (nor what the Examiner personally feels is, or is not, 
a good trade-mark) but what the purchasing public con¬ 
siders to be the party’s trade-mark. That is the controlling 
factor in these cases and it is believed that applicant’s evi¬ 
dence fully supports his position that the mark has acquired 
distinctiveness. 

Respectfully submitted, 

Clark Equipment Company, 

Applicant 

By: Walter E. Schirmer 
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Mailed April 21, 1950 

DEPARTMENT OF COMMERCE 
UNITED STATES PATENT OFFICE 
WASHINGTON 

Please find below a communication from the Examiner in 
charge of this application. 

John A. Marzall 
Commissioner of Patents 

Division: TM 3—Room 6129 
Applicant: Clark Equipment Company 
Serial No. 528,772 
Filed July 17, 1947 
For Trade Mark 

Walter E. Schirmer 
324 E. Dewey Ave. 

Buchanan, Michigan 

Responsive to communication filed March 16, 1950. 

The observations made this date in copending applica¬ 
tion #528,258 are believed to be apt here and the Office ac¬ 
tion taken there applies here and applicant’s remedy is 
believed to be by way of appeal. 

Gr. Summers 
Examiner 

(trucloader) 

W JP: he 

A proper response to this Office action must be received 
within 6 months from the date of this action in order to 
avoid the question of abandonment. 
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Mail Division 
October 17, 1950 

United States Patent Office 

Applicant: Clark Equipment Company, Case 6. 

Serial No. 528,772, Div. TM-3. 

Filed: July 17, 1947, Room 6129. 

For: Trade-Mark “Trucloader”. 

NOTICE OF APPEAL TO THE COMMISSIONER 
FROM THE EXAMINER OF TRADE-MARKS 

To the Commissioner of Patents: 

The undersigned applicant hereby appeals to the Com¬ 
missioner from the decision rendered April 21, 1950, by the 
Examiner of Trade-Marks, rejecting its application for reg¬ 
istration on the Principal Register, Serial No. 528,772, filed 
July 17, 1947. 

The following are assigned as reasons of appeal: 

(1) The Examiner has erred in refusing to register to ap¬ 
plicant on the Principal Register applicant’s trade¬ 
mark “Trucloader”. 

(2) The Examiner has erred in failing to find that appli¬ 
cant’s mark is distinctive in the form shown in the 
drawing,—wherein the trade-mark consists of the 
single term “Trucloader” with all of the letters be¬ 
ing capitals and run together and with the cross-bar of 
the first letter, “T”, extending entirely across and 
above all of the others letters, and wherein the “A” 
is of an unusual style used by the applicant for many 
years on its products by means of other trade-marks 
and/or its corporate name. 
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(3) The Examiner has erred in holding that applicant’s 
mark is but the name of the goods on which applicant’s 
mark is applied. 

(4) The Examiner has erred in holding that applicant’s 
mark is merely descriptive as applied to applicant’s 
goods. 

(5) The Examiner has erred in holding that applicant’s 
mark has not become distinctive as applied to appli¬ 
cant’s goods in commerce within the meaning of Sec¬ 
tion 2(f) of the Trade-Mark Act of 1946. 

(6) The Examiner has erred in implying, or holding, that 
any one or more of the following is true: 

(a) Applicant’s mark does not serve as an indica¬ 
tion of origin of its goods; 

(b) Applicant’s mark has no trade-mark signifi¬ 
cance ; 

(c) Applicant’s mark is not a trade-mark; 

(d) Applicant has no trade-mark rights in its mark; 

(e) Applicant’s mark belongs in the public domain. 

(7) The Examiner has erred in rejecting the application 
in reliance upon a personal belief of the Examiner,— 
that the purchaser does not respond to applicant’s mark 
as an indication of origin,—instead of relying upon the 
views of the purchasing public itself, as evidenced by 
unsolicited, written evidence, submitted by applicant, 
which shows that the mark is recognized by the pur¬ 
chasing public as indicating origin of the goods in ap¬ 
plicant. 

(8) The Examiner has erred in failing to give the proper 
weight to the evidence on the subject of the distinctive¬ 
ness of applicant’s mark. 
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(9) The Examiner has erred in refusing to register the 
trade-mark in question for any one or more of the rea¬ 
sons of record given by the Examiner. 

The appeal fee of Twenty-Five Dollars ($25.00) is trans¬ 
mitted herewith. 

Respectfully submitted, 

Clark Equipment Company, 

Applicant 

Brown, Jackson, Boettcher & Dienner 

By Edward C. Grelle 
Its Attorneys 

Chicago, Illinois 
October 16, 1950. 
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Trade-Marks 
November 7, 1950 

Paper No. 12 

In the United States Patent Office 
Before the Commission on Appeal 

Applicant: Clark Equipment Company. 

Trade-Mark: Trucloader. 

Serial No. 528,772. 

Attorney: Brown, Jackson, Boettcher & Dienner, 53 West 
Jackson Blvd., Chicago 4, Illinois. 

EXAMINER’S STATEMENT 

This application to register “Trucloader” used in con¬ 
nection with industrial power operated fork trucks has 
been refused registration. Use in intrastate commerce 
since July 26, 1943 and use in interstate commerce since 
September 5, 1943 are claimed. The application stands 
presented on the Principal Register of the 1946 Act and 
particularly claims the benefits of Section 2(f) with less 
than the usual min ; mum of five years of usage but addi¬ 
tional evidence alleging distinctiveness has been placed in 
the record. The Examiner has refused registration on 
the ground that what is before him does not have the 
capacity to function as an index of origin, “trucloader” be¬ 
ing but the phonetic equivalent of the name of the goods 
(truckloader). That fork trucks are employed as a truck 
(true) loader is well recognized in this industry and the 
Examiner discussed the “Krane Kar” cancellation re¬ 
ported at 171 Mc.D.105 at some length. There the Com¬ 
missioner speaking through his assistant, Mr. Daniels, ruled 
that “Krane Kar” w’as the phonetic equivalent of “crane 
car” and thus without capacity to function as a mark for 
hoists and cranes. This ruling was predicated upon the 
fact that such items as crane cars are in existence although 
the owner of the “Krane Kar” allowance was not manu¬ 
facturing “crane cars” under that alleged mark. 
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As recently as ex parte American Map Co. decision re¬ 
ported at 85 PQ 51 it was determined that “colorprint” 
was not a trade mark for maps. The benefits of Section 
2(f) were sought in this application and additional evidence 
was furnished but registration was refused by the assistant 
Commissioner on the ground that “colorprint” for maps 
was generic. 

For the reasons mentioned supra it is believed this pre¬ 
sentment, on appeal, should be denied. 

Respectfully, 

G. Summers, 
Trade-Mark Division II. 

WJP 

November 6, 1950. 


Docket Division 
April 6, 1951 
Copy Mailed 
NLS 

In the United States Patent Office 

Ex parte Clark Equipment Company 
Appeal Vol. 173. Page No. 246 

Application for registration of a trade-mark on the Prin¬ 
cipal Register under the Act of 1946, for power op¬ 
erated industrial material handling trucks, Serial No. 
528,772, filed July 17, 1947. 

Walter E. Schirmer and Brown, Jackson, Boettcher & Din¬ 
ner for applicant. 

DECISION 

This is an appeal from the decision of the examiner of 
trade-marks refusing registration of the trade-mark 
“Trucloader” for “power operated industrial material 
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handling trucks,” on the Principal Register of the Act of 
1946 under the provisions of section 2(f) thereof. 

The examiner’s refusal to register the mark is based 
upon the ground that the mark cannot function as an index 
of origin, since it is but the phonetic equivalent of the 
goods (truck loader). 

The mark is somewhat distinctively displayed in that 
the cross at the top of the “T” is extended above the full 
length of the word, the letter “K” has been omitted from 
the word “Truck” and the “A” in “Loader” has an ar¬ 
cuate left leg and a straight right leg. So far as the issue 
in the present appeal is concerned, it is substantially the 
same as that considered in applicant’s copending applica¬ 
tion, Serial No. 528,258, decided concurrently herewith. 

It is considered unnecessary to review all of the points 
here presented, since they were stated in the appeal in ap¬ 
plication Serial No. 528,258, decided concurrently herewith. 
The affidavit and exhibits filed in the present application 
have been given consideration, but I find them insufficient 
to bestow trade-mark significance under the provisions of 
section 2(f) of the Act of 1946, upon the phonetically mis¬ 
spelled, generic term “ Trucloader. ” It is considered that 
the term is but the name of the goods, and therefore in¬ 
capable of identifying and hence becoming distinctive of the 
applicant’s goods. 

The decision of the examiner of trade-marks is affirmed. 

E. F. Klinge 
Examiner-in-Chief 

April 6, 1951. 

[The hearing and determination of appeals in trade¬ 
mark cases have been delegated to the members of the 
Board of Appeals of the Patent Office by an order of the 
Secretary of Commerce, published September 28, 1950, 15 
Federal Register 6554, and October 17, 1950, 639 O.G. 643, 
amended January 30,1951,16 Federal Register 1094, under 
the provision of Reorganization Plan No. 5 of 1950, 15 
Federal Register 3174.] 
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Registered Sept. 5, 1944 


Trade-Marie 408,957 


UNITED STATES PATENT OFFICE 

Clark Equipment Company, Buchanan, Mich. 

Act of March 19, 1920 
Application October 1,1943, Serial No. 463,808 

TRUCLOADER 


STATEMENT 


To the Commissioner of Patents: 

Clark Equipment Company, a corporation duly 
organized under the laws of the State of Michi¬ 
gan and doing business at 300 Second Street in 
Buchanan, county of Berrien, and State of Michi¬ 
gan, has adopted and used the trade- mark sh own 
on the accompanying drawing, for INDUSTRIAL 
POWER DRIVEN TRUCKS, in Class 19, Vehicles, 
not Including engines, and presents herewith five 
(5) facsimiles showing the trade-mark as actu¬ 
ally used by the applicant upon the goods, and 
requests the same to be registered in the United 
States of America under the act of March 19, 
1920. 

The trade-mark has been continually used and 
applied to said goods in applicant’s business sinc e 
Ju?y.2kJLW3, and the mark has been in bona 
fide use for not less than one year in interstate 
commerce by the applicant. 


The trade-mark is applied to the goods by 
means of a name plate secured thereto or by 
means of stencil, decal comania transfer or the 
like. Applicant is the owner of trade-mark regis¬ 
tration No. 181,834 issued March 25,1924. 

•The undersigned hereby appoints Walter E. 
Schirmer (register No. 14,107) of 324 E. Dewey 
Avenue, Buchanan, Michigan, its attorney to 
prosecute this application for registration with 
full power of substitution and to make altera¬ 
tions and amendments thereon, to receive the 
certificate and to transact all business in the 
Patent Office connected therewith. 

CLARK EQUIPMENT COMPANY, 
By GEORGE SPATTA. . 

Vice President. 




aintiff’s EXHIBIT NO. 



filed 

JUL1 S'1953 

HARW M. HUU, gat 





BEST COPY AVAILABLE 

from the original bound volume 



Registered Apr. 4, 1939 


Trade-Mark 366,295 
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UNITED STATES PATENT OFFICE 

Clark Equipment Company, Buchanan, Mich. 

Act of March 19, 1920 

Application March 21, 1938, Serial No. 404,291 

OlRLDflDER 


stat: 


LHo I M 


NT 


To the Commissioner of Patents: 

Clark Equipment Company, a corporation duly 
organized under the laws of the State of Michigan 
and located at Buchanan, in the county of Ber¬ 
rien and State of Michigan, and doing business 
at 324 E. Dewey Avenue. Buchanan. Michigan, 
has adopted and used the trade-mark shown in 
the accompanying drawing, for INDUSTRIA L 
MOTOR DRIVEN TRUCKS, in Class 19, Vehicles, 
not including engines, and presents herewith five 
f acsim iles showing the trade-mark as actually 
used by the applicant upon the goods, and re¬ 
quests that the same be registered in the United 
States Patent Office under the act of March 19. 
1920. 

The trade-mark has been continuously used 
and applied to said goods in applicant’s business 
since February 28,1938. 


The mark has been in bona fide use for not 
less than one (1) year in interstate commerce by 
the applicant. 

The trade-mark is applied or affixed to the 
goods by means of a stencil, decalcomanla, or by 
painting the same thereon. 

The undersigned hereby appoints Walter E. 
Schirmer (Reg. No. 14,107), of 324 E. Dewey Ave¬ 
nue. Buchanan. Michigan, its attorney, to prose¬ 
cute this application for registration, with full 
power of substitution and revocation, to make 
alterations and amendments therein, to receive 
the certificate and to transact all business in the 
Patent Office connected therewith. 

CLARK EQUIPMENT COMPANY. 

By GEORGE SPATTA. 

Vice President. 


•tiffs EXHIBIT NO— k. 


FILED 

JUL1 7 1953 
HARRY M. HULL, CLERK 



| 1QU1PMENT AND M ANUFACTURIRS 
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EXHIBIT 170 • 7 


BUCKETS, ELEVATOR 


CARS 


THE RAPBUTANDARD CO„ WC. 
•35 Rapfcton Bldg. 


(Sm CONVEYOR PARTS & 
ACCESSORIES) 

BULLDOZERS 

(See TRACTOR ACCESSORIES , 
INDUSTRIAL) 

BUS BARS 

(See CONVEYOR PARTS & 
ACCESSORIES; HOIST PARTS 
& ACCESSORIES) 

CABLEWAYS/ DRAGLINE 



Tha dragline bucket shown 
above in conjunction with a 
cable suspended between two 
towers or supports and a pow¬ 
er source, make up a cableway 
system. This arrangement can 
be used for scraping layers of 
material from the surface. The 
bucket is dragged baek-and- 
forth between the towers or 
supports and the material can 
thus be piled for easy removal. 


American Steel & Wire Co. 

Cleveland. Ohio 
A. Leechen & Sons Rope Co. 

St. Louis, Mo. 

Palmer-Bee Co. 

Detroit Mich. 

Rochester Ropes. Inc. 

Culpeper, Va. 

Sauerman Bros., Inc. 

Chicago. Ill. 

Superior-Lidgerwod-Mundy Corp. 
Superior. Wis. 

CAR DOOR OPENERS 

(See RAILROAD EQUIPMENT & 
ACCESSORIES) 

CAR PLATES 

(See BRIDGE PLATES) 

CAR PULLERS 

(See RAILROAD EQUIPMENT & 
ACCESSORIES)’ 

CARBOY HANDLING 


(See RAILROAD EQUIPMENT 
& ACCESSORIES) 

CARTON MACHINERY 

(See PACKAGING: MACHINES) 

CARTON SUPPLIES 

(See PACKAGING: SUPPUES) 

CASTER POSITION LOCKS 



Devices attached to the bet* 
tom of wheeled equipment, 
which can bo lowered to the 
floor in order to render the 
equipment Immovable. Oper¬ 
ated by a foot control, which 
locks the equipment when in 
a lowered position and releases 
it when raised. Particularly 
useful when applied to portable 
work stands, scales, conveyors, 
etc^ which must be securely 
held in place when in use. yet 
mobile for job-to-job moves. 


ATHOL CO^ me. 

2424 Son Fernando Id. 

Loo Angel — 85. Calif. 

(Sm advertisement on page 402) 

ALL STEEL WELDED TRUCK CO. 
1141 Railroad Are. 

Rockford. QL 

(See advertisement on page 401) 

THE BASS1CK CO. 

437 Howard Ave. 

Bridgeport 2. Cosn. 

(See advertisement on page 406) 

ROND FOUNDRY A MACHINE CO. 
S. Pena Si 
Membeta. Pa. 

(See advertisement on poae 416) 

Darnell Corp.. Ltd. 

Long Beach. Calif. 

FAULTLESS CASTER CORP. 
DeptF-52 
Evansville 7. tod. 

(See advertisement on page 460) 

LEWBSHEPARD PRODUCTS, DSC. 

227 Wains! Si 
Watertown 72. Mans. 

(See advertisement on poge 476) 



SERVICE CASTER A TRUCK CORP. 
Albtoa, Mich. 

(See advertisement on page 620) 

CASTERS 

Angle Stem 



Light and medium-duty 
ers provided with metal or 
composition wheels and 
equipped with square or hex¬ 
agonal (tarns. The caste r s art 
usually at tach e d to the angle 
iron logs of portable stands, 
bins, etc^ by riveting. Holes 
for nvfTJ iff prvvitM m um 


Albion Industriee, Inc. 

Albion. Midi 

AIL REEL WELDED TRUCK CO. 
1149 Redhead Avo. 

Rockford. RL 

(See advertisement on page 401) 

THE RABHCK CO. 

437 Howard Av*. 

(See advertisement on page 408) 

BOND FOUNDRY A MACHINE CO. 

S. Pen Si 
Manhetw. Pa. 

(See advertisement on page 416) 

The Colson Corp. 

Elyria. Ohio 

Darnell Corp., Lid. 

Long Beach. Calif. 

FAULTLESS CASTER CORP. 
DeplF-52 
Ev tmevlllo 7. Ind. 

(See advertisement on page 450) 

The Hamilton Caster A Mfg. Co. 
Hamilton. Ohio 

LEW1BSHEPARD PRODUCTS. INC 
22 7 Wah—1 11 

(See advertisement on page 476) 


MARKET FORGE CO. 
30 Garvey Si 


(See advertisement oa poge 4S3) 


NU1 UNO TRUCK A CARTER CO. 
lSllDtvMaaH 
Faribault Msn. 

(See odve r useme ci t an page 406) 


(Sm RACKS, PERMANENT 
STORAGE; RACKS , PORTABLE 
STORAGE) 


METZGARCa 
4SS D o ugl as SC 1. W. 


(See advertisement on page 488) 


SAGINAW PRODUCTS CORP. 
stwmiM iu 
SflflBBWr BOck. 

(See adve rti seme n t oa page 626) 


26 




BEST COPY AVAILABLE 

from the original bound volume 






PLAINTIFF’S EXHIBIT NC. 8 


EQUIPMENT AND MANUFACTURERS | 


LIFTS, STATIONARY— 
(Cont'd) 

GETMAN BROTHERS MFC. DIV. 
Sooth Haven. Mich. 

(Sm advertisement on page 460) 

Glob* Hoist Co. 

Philadelphia. Pa. 

THE IOYCE-CRIDLAND CO. 

2037E.n»tSL 

Dayton 3. Ohio 

(See advertisement on page 471) 

LAMSONCOBP. 
lUOlamSL 
S y r a cue s 1. N. T. 

(See advertisement on page 474) 

The Lange Lift Co. 

Milwaukee. Wis. 

REVOLVATORCO. 

B73B Tonnele At*. 

North Bergen. If. I. 

(See advertisement on page 502) 

Frank L. Robinson Co. 

Oakland, Calif. 

ROTARY LIFT CO. 

10M Kentucky 

(See advertisement on page 522) 



LEVELATOR 

LIFTS 


For freight handling—Machine feeding 


See page 522 

KOTAKY LIFT C0-. MIMPHIS 2. TtNN. 


BOWS METHODS. INC. 

2534-A Detroit Ave. 

Cleveland 13, Ohio 

(See advertisement on page 512) 

SERVICE CASTES 4 TRUCK COBP. 
Albion. Mich. 

(See advertisement on page 526) 
Silent Hoist & Crane Co., Inc. 
Brooklyn. N. Y. 

LINE MARKERS 

(See FLOOR MAINTENANCE & 
REPAIR EQUIPMENT) 


The Canton Cast Products Co. 
Canton, Ohio 

COPPING HOBT CO. 

Dept. PL. 

Danville. QL 

(See advertisement on page 425) 

LOADERS 

Box Car 



Power eperated devices mod 
for bulk loading of box an; 
sot up naar the door, they 
sling the material to the end 
of the ar by mans of a looot 
bolt drivon at high speed*. 
Loading of bolt Is either 
through hoppen attached to 
loadon or directly from chute*. 
Usually of portable construc¬ 
tion for oaao of positioning, 
they enable one man to load 
can easily and quickly. Gen¬ 
erally used for tho handling of 
loots materials such as grain, 
and. chemicals, etc. 


The Brady Conveyors Corp. 
Chicago. Ill. 

Canadian Mobile Co. Ltd. 

North Vancouver. Canada 
Convair Corp. 

Pittsburgh. Pa. 

A. B. Farquhar Co. 

York. Pa 

Flexoveyor Mfg. Co. 

Denver, Col. 

Holly Pneumatic Systems. Inc. 
New York. N. Y. 

THE PRANK G. HOUGH CO. 

B05 Sunnyatde Ava. 
libe r ty vffle. QL 

(See advertisement on page 464) 


Stephens-Adamson Mfg. Co. 

Aurora. Dl. 

TRAKSma TRUCK CO. 

2477 N. W. 23rd Are. 

Portland 10. Ore. 

(See advertisement on page 546) 

Webster Mfg., Inc. 

Tiffin. Ohio 

Bucket 

(See CONVEYOR ELEVATORS. 
Bucket) 


Pallet, Automatic 



This automatic loader will 
stack pallets with the proper 
number of items or cartons in 
a predetermined pattern and 
eject tho loaded pallet to an 
a roe where the pallet can be 
picked up bv lift truck. Car- 
tens move from a regulation 
conveyor to tho top of tho au¬ 
tomatic leader, art stacked in 
alternating layer* and ejected 
from the end of tho machine 
as complete pallet loads. Any 
number of stacking arrange¬ 
ments incorporating different 
carton suss are possible. 


Alvey Conveyor Mfg. Co. 

St. Louis. Mo. 

Beacon Machinery, Inc. 

East St. Louis, Ill. 

LAMSONCOBP. 

1350 Lamsasi St 
Syracuse 1. N. T. 

(See advertisement on page 474) 

Palmer-Bee Co. 

Detroit. Mich. 

Unitloader. Inc. 

Los Angeles. Calif. 

Self-Propelled 

(See CONVEYOR ELEVATORS. 
Bucket, Self-Propelled) 


LOAD BINDERS 



Used to tighten loads of logs, 
pipe, poles, etc., on trailer* 
and other carriers to prevent 
them from slipping or shift¬ 
ing. Tho binder shown is a 
ratchet typo, and its funda¬ 
mental operation is similar to 
that of turn buckles used to 
remove slack from cables. 
Take-up is usually limited to 
approximately 8 inches. 


LAMSONCOBP. 

1350 Lomeoa St 
Syracuse 1. N.T. 

(See advertisement on page 474) 

Lippmann Engineering Works 
Milwaukee. Wis. 

McNally Pittsburg Mfg. Corp. 

Pittsburg, Kan. 

Mixermobile Distributors. Inc. 
Portland. Ore. 

THE RAPIDMTANDARD CO. INC. 
S35 RapieSan Bldg. 

Grand Rapids 2. Mich. 

(See advertisement on page 499) 

ROBBINS 4 MYERS. INC 
HOST DIV. 

1345 Lagooda Ave. 

Springfield M. Ohio 

(See advertisement on page 518) 

STANDARD CONVEYOR CO. 

40B Indiana Ave. 

North Sl PaaL Minn. 

(See advertisement on page 534) 


LOCOMOTIVES 
(See RAILROAD EQUIPMENT & 
ACCESSORIES) 

LUBRICATION SYSTEMS 

Bowser, Inc. 

Fort Wayne, Ind. 

The Farval Corp. 

Cleveland. Ohio 
I. N. Fauver Co., Inc. 

Detroit. Mich. 

Frontier Industries. Inc. 

Manxel Div. 

Buffalo. N. Y. 

Keller Tool Co. 

Grand Haven. Mid*. 

Lincoln Engineering Co. 

St. Louis. Mo. 

Stewart-Warner Corp. 

Alemlte Div. 

Chicago. Ill. 




EQUIPMENT AND MANUFACTURERS 


FL£JN TIFF’S 
EXHIBIT NO. 9 
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TRANSMISSION, POWER, 
EQUIPMENT—(Conf'd) 

Palmer-Bee Co. 

Detroit. Mich. 

Patron Transmission Co., Inc. 

New York, N. Y. 

Rmvm Pulley Co. 

Columbus. Ind. (Variable S p ssd) 

U. S. Engineering Corp. 

Milwaukee. Wis. 

Vicksrs. Inc 
Detroit. Midi. 

Western Goar Works 
Seattle, Wash. 

Whitney Chain Co. 

Hartford, Conn. 

TRAYS 

(See BASKETS, SHOP; BOXES, 
TOTE) 

TROLLEYS 

(See CONVEYOR PARTS & AC¬ 
CESSORIES; CRANE PARTS & 
ACCESSORIES; HOIST PARTS & 
ACCESSORIES; MONORAIL 
PARTS & ACCESSORIES) 

TRUCKS, 

HAND - PLATFORM 

All Metal 



Manually propelled flat-bad 
floor trucks of all matal con¬ 
struction. aval lab la in capaci¬ 
ty ranging from 1000 to 0000 
pounds. Considered heavy duty 
load carriers, they are provided 
in a number of caster arrange¬ 
ments depending upon the job 
requirements. End racks are 
provided for pushing the truck 
as well as retaining the load. 
Used extensively in order pick¬ 
ing. binning and miscellaneous 
load handling where unloading 
is relatively unimportant. 


ALL STEEL WELDED TRUCK CO. 
H40 Railroad Avow 
Rockford, DL 

(Sm advertisement on page 401) 
American Machine Works, Inc. 

Racine. Wis. 

Aurora Equipment Co. 

Equlpto Dlv. 

Aurora, Ill. 

BOND FOUNDRY « MACHINE CO. 



(See advertisement on poge 416) 
The Borne Co., Inc. 

Covington. Ky. 

Brooks Equipment & Mfq. Co. 
Knoxville. Tenn. 


J 


The Champion Co. 

Special Products Dir. 

Springfield, Ohio 
The Colson Corp. 

Elyria, Ohio 
Dice Co. 

Des Moines, Iowa 

EQUIPMENT MFC. INC. 

215$0 Soever Rd, P. O. Bob 383$ 
Detroit S. Mich. 

(See advertisement on page 446) 
Fab-Weld Corp. 

Philadelphia. Pa. 

FACTORY SERVICE CO. 

4f03 N. Tweety-fbst St. 
Milwaukee t. Wis. 

(See adve rti seme n t on page 446) 

Flexible Conveyor Co. 

Sandusky. Ohio 
Forbes Brothers Co. 

Los Angeles. Calif. 

Fried Steel Equipment Mfg. Corp. 
New York. N. Y. 

General Scientific Equipment Co. 

Philadelphia. Pa. 

The Hamilton Caster 6 Mfg. Co. 

Hamilton. Ohio 
The Howe Scale Co. 

Rutland. Vt 

THE HOWES BON WORKS CO. 
485$ Henry St_ P. O. Bon 17*2 
Cleveland S. Ohio 
(See advertisement on poge 465) 
Hydraulic Electric Service 
Seattle, Wash. 

BONBOUND BOX & LUMBER CO. 
20 Hottmam Place 
Hillside. N. I. 

(See advertisement on page 468) 
Jakes Foundry Co. 

Nashville. Tenn. 

Keen Mfg. Co. 

Harlingen. Texas 
KIF Industrial Fabricators 
North Haven. Conn. 

The Kilboume & Jacobs Mfg. Co. 
Columbus. Ohio 

ELROY CO. INC. 

$27 E. Mods SL 
Louisville 2. Xy. 

(See advertisement on page 473) 

The Kirk & Blum Mfg. Co. 

Cincinnati Ohio 
Kolling Equipment Mfg. Co. 

Franklin Park. Ill. 

The Lange Lift Co. 

Milwaukee. Wis. 

LANSING CO. 

$03 N. Cedar St. 

Lansing. Mich. 

(See advertisement on page 472) 
Leebaw Mfg. Co. 

Youngstown. Ohio 

LEWB-SHEPARD PRODUCTS. INC. 
227 Walnut St. 

Watertown 72. Mass. 

(See advertisement on page 475) 



“FIOORMASTEK” 

FACTORY 
'*• FLOOR TRUCKS 


Mahaffy Iron Works Co. Ud. 
Toronto, Canada 


20 Garvey SL 

(See advert! seat s nt an p age 4$3) 
THE MLRQURT MFG. CO. 

4120 S. Haieled SL 
Chicago *. m. 

(See adv erti seme n t on page 486) 
Modem Equipment Co., Inc. 
Omaha, Neb. 

NUT TI NG TRUCK 4 CASTER CO. 
1811 DtvWkmSL 
Faribault Mae. 

(See advertisement on page 495) 
Palmer-Bee Co. 

Detroit Mich. 

Planet Corp. 

Lansing. Mich. 

Pucel Enterprises. Inc 
Cleveland, Ohio 
Rack Engineering Co. 
Cotmellsville. Pa. 

THE RAPBUTAMDARD CO, BC. 
$35 

Grand Rapids 2.1 
(See adve rtis e m ent on poge 499) 
Rol-Away Trod: Co. 

Portland. Ore. 

ROLLRRE CORP. 

$01 Mfecson SL. Dept W 

(S#o a» n t on pqq» 511) 

SAGINAW PRODUCTS CORP. 

$$ 


(See advertisement on page 525) 
Searles Mfg. Co. 

Cicero. Bl. 

SERVICE CASTER « TRUCK CORP. 


(See adve rtis eme n t on page 526) 
Standard Pressed Steel Co. 

Jenkintown, Pa. 

The Wellington Machine Co. 
Wellington. Ohio 



(See adver ti se m e n t on page 540) 


Boggoge Wagon 



Wsjon type trucks censtructod 
of weed and Meal which have 
beds approximately ir leaf, 
3*' wide and V high. They 
aro either hand pushed er 
towed in trains by tractor*. 
Used far bat$a$e handling in 
railroad terminal*, warohouaet 
and an staemihip deck*. Throe- 
feet height aids la *peeding 
leading and unlending ef rail¬ 
road baggag e can, as car and 
wagen fleer are approximately 
the tame height. 
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EQUIPMENT AND MANUFACTURERS 


PLAINTIFF*S EXHIBIT 
NO. 10 


TRUCKS, INDUSTRIAL— 
ELECTRIC— (Cont'd) 

THE RAYMOND CORP. 

-Formerly Lyon-Raymond Corp.) 

205 Spocwna k w SL 
Cr**M. N. Y. 

;Sm advertieement on page 507) 

THE YALE ft TOWNE MFC. CO. 
Rooeevelt BhrdL 
Philadelphia IS. Pa. 

(So* adv.rtiMmont on page 542) 


YALE POWER TRUCKS 



YAli Load Cor r lor. Foot 
tro«tp*rtoti«M whoro Mil* 
. . loodiMf truck it oof ro- 

** qwirtd. Cop. t« 6,000 lbs. 

TIC TUIITIVII in. Cl. 

•OR f PNicAORkPMi* »• P* 


Crone 



Crxnet capable of rovolving ip- 
proximatoly 240*. which Art 
mounted on four-whool indus¬ 
trial truck chassis. Generally 
supplied in capacities ranging 
from 3000 to 10.000 pounds, 
they are usually equipped with 
a 12* boom capable of being 
telescoped to a 19' length. All 
operations of slewing, booming 
and lifting are electrical. Ap¬ 
plications in all industries 
where they perform the serv¬ 
ices of traveling or jib cranes. 
They operate in the plant 
shipping dock or yard. 


AUTOMATIC TRANSPORTATION CO. 
141 W. 87tb SL. Dept FD 
Chicago 20. DL 

(Sm adv.r?iB.m.n! on page 403) 


THE BAKERRAULANG CO. 
BAKER INDUSTRIAL TRUCK DIV. 
1220 W. 80th St 
Cleveland 2. Ohio 

(See advertisement on page 409) 


EL WELL-PARIES ELECTRIC CO. 
4594 St Clair Are. 

Cleveland 3. Ohio 

(See advertisement on page 444) 


MARKET FORGE CO. 

30 Garvey St 
Everett 49. Mass. 

(See advertisement on page 483) 


THE YALE ft TOWNE MFC. CO. 
Rooeevelt Bird. 

Philadelphia 15. Pa. 

(See advertisement on page 542) 


Crane & Low Lift Platform 
Combination 



form trucks equipped with 
hand slewed cranes. Can be 
used as skid handlers or as 
light weight cranes, usually 
about 2000 pounds capacity, 
for handling fairly awkward 
parts. Usad extensively in rail¬ 
road yards whore a large per¬ 
centage of tho work is handled 
by cranes. Often oquippod with 
portable erane electric control 
boxes for one man operation. 

AUTOMATIC TRANSPORTATION CO. 
141 W. 87th St. Dept FD 
Chicago 20. DL 
(See advertisement cn page 403) 

ELWELL-PARXER ELECTRIC CO. 

4534 St Clair Avo. 

Cleveland 3. Ohio 

(See advertisement on page 444) 

THE YALE ft TOWNE MFC. CO. 
R oo e evolt BhrdL 
Philadelphia 15, Pa. 

(See advertisement on page 542) 


Die Handling 



trucks, but may be fork trucks, 
equipped with special winch 
attachments for handling shoot 
metal and forging dies. The 
truck platform is olovatod to 
tho height of tho press bed; 
cables from tho winch art 
wrapped around tho dio, which 
is thon puiled onto tho truck 
platform by tho winch. Val¬ 
uable for dio changing in largo 
press Jobs, they ace available 
in capacities ranging from 2000 
to 110,000 pounds. 


AUTOMATIC TRANSPORTATION CO. 
141 W. 87th SC Dope FD 
Chicago 20. DL 
(See advertisement on page 403) 


Automatic 


LOW-UFT AND HIOH-UFT 

•IK KAMIIM TUCKS 


nil] 


UP TO HOiOOO 
FOUNDS CAPACITY 

rs»e Nwrd— 
on pa#e 403 ) 

V. Automatic Transportation Co. 


Ik2S 



THE BAKER-IAULAMG CO. 
BAKER INDUSTRIAL TRUCK DIT. 
1220 W. 80th St 
devoted 2. Ohio 

(See advertisement on page 408) 

Easton Car ft Construction Co. 
Easton. Pa. 

ELWZLLiAKKER EL E CT RIC CO. 
4534 St Clair Avo. 
devoted 3. Ohio 

(See advertisement on page 444) 

MARKET FORGE CO. 

30 Garvey St 
Everett 48. Maae. 

(See advertisement on poge 483) 

THE MERCURY MFC. CO. 

4120 S. Hated St 
Chicago t, DL 

(See advertisement on poge 486) 
THE RAYMOND CORP. 

Formerly Lyoa-Raymoad CospJ 
205 Spacemaker St 
Greene. N. Y. 

(See advertisement on page 507) 
THE YALE ft TOWNE MFG. CO. 
Rooeevelt Bhrd. 

Philadelphia IS. Pa. 

(See advertisement on poge 542) 

Fork (Including Center Control, 
Stand Up; Center Control, SH 
Down; End Control, Stend Up) 



Cantilever typo ele ctr ic trucks 
which carry their loads on two 
forks sx tended la front of Dm 
vehicles. Tho tiles ce pl c mast 
construction provides a stack¬ 
ing height of I2S' with « col¬ 
lapsed height of S3*, on most 
standard trucks, which per¬ 
mits passing under low ob¬ 
structions and doorways. UaL 
venally used in factories, ship¬ 
ping docks, warehouses, etc, 
for tho handling and stacking 
of palletized matariak. 


AUTOMATIC TRANSPORTATION CO. 
141 W. 87th SC Dope FD 
Chicago 20. DL 
(See advertlaement on poge 403) 


-— Automatic — 

SKYLIFT 

p PM j foi 5o»tom1K 

HJin FOUNDS CAPACITY 
Ad i W tiM W O 

V. Automatic Tramsnmtation CqV 


THE 1AXERJLAULAKG CO. 
BAKES DIDUSnXAL TRUCK DfY. 
1220 W. 80ft SC 
Cleveland X. Ohio 
(See ad ve rt isement on page 409) 
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PLAINTIFF'S EXHIBIT NO. 11 


EQUIPMENT AND MANUFACTURERS 


TRUCKS, INDUSTRIAL— 
ELECTRIC—(Conf'd) 

cum EQUIPMENT CO. 
INDUSTRIAL TRUCK DtW. 


ktf* Cwi k . Mick. 

CSss adTi rrl w awt oc pogs 431) 

crescent truck ca 
dct. or iarrett-crayeks co. 

p.a la &3« 

Lebapoa. Pa. 

(Sss adTsrtlssmsnt on pogs 411) 

Easton Car & Construction Co. 
E as t on. Pa. 

nwniPAim memo co. 

4334 1C Ckdr Ats 
Q ereiaad 3. Ohio 

(Sm odrsrtlssmsnt on pogs 444) 

LKWB-SHEPARD PRODUCTS. INC. 
237 Wafant SC 
Watertow. 73. Kara. 

(So* odrsrUssmsnt on pogs 473) 



“SFACERASTET 

IICCTSIC K GAS 

FORK TRUCKS 


MAKE! rOBQE CO. 

30 Oaraey tt 
iNntt 40. Ma^ 

(Sm odrsrtlssmsnt on pogs 483) 


FORK TRUCKS 

Maod » Klsctrlc Uft Tradtx 
Pattst LWt Tracks - Btnss - Dm 
T rsctsn - fn#l Tracks 

MARKET FORCE CO. 
8 m >> C IAots. 

Sss s4am—art m mi Ml 



THE MERCURY MPO. CO. 

4130 A Hafcted 8c 
Chico*® 3. OL 

(Sm odrs r U — ms u t on p qgs 488) 


mutual tucks, tractors. 

TRAILERS ANI ACCESSIIIES 


$#• mt ammOmaat i psps* «w-r 
TM MOCUtT HAMUSACTUttNO CO. 
4138IO. NA1SIID ST. OOCAOOt. IU_ 


THE 1ATMOKD CORF. 


CoepJ 


Qimm. 1C. T. 

(Sss adrsrUssmsat on pogs 507) 

THE YALE A TOWNS MPa CO. 
8 q as sts I t Bhrd. 

Philadelphia IS. Pa. ; 

(Sss odrsrtlssmsnt on pag* 542) 


YAH UK Ds« s«s«Ms« fssr 


Oran Charging 
(San TRUCK PARTS & 
ACCESSORIES , INDUSTRIAL) 

Pallet, Low Uft 

AUTOMATIC TRANSPORTATION CO. 
141 W. 87th SC. Dope ED 
Chicago 30. 0L 
(Sss odrsrtlssmsnt on pogs 403) 

THE BAEER-RAULANG CO. 

»m» INDUSTRIAL TRUCE DIT. 
1330 W. 80th SC 
Qs reload 3. Ohio 
(Sss odrsrtisemsnt on pogs 409) 

CUm EQUIPMENT CO. 
INDUSniAL TRUCE MT. 


Satis Crash. Mich. 

(Sss adrsrtlasmsnt on pogs 431) 

r srynr r TRUCE CO. 

DCT. OT BAXRETT-CRAVENS CO. 
PAtaSM 
Lsbanoo. Pa. 

(Sss adrsrllssmsnt on pogs 411) 

XXW1SSHEPAHD PRODUCTS. INC. 
337 Wafarat Sc 
Watertown 73. Ham. 

(Sss odrsTttss m snt on pogs 475) 

MARKET FORGE CO. 

30 Garray Sc 
Erma 43. Mass. 

(Sss adrsrtlssms&t on pogs 483) 

THE MERCURY MFG. CO. 

4130 S. Hoisted SC 
Chicago 3. IS. 

(Sss adTsrtlssmsnt on pogs 486) 

THE RAYMOND CORP. 

( F e rns riy Ly oa Rayraaad CorpJ 
205 Sp a e sra tHr s r SC 
Qrasas. N. Y. 

(Sss odrsrUssmsnt on pogs 507) 

THE YALE A TOWNS MFG. CO. 


Philadelphia 15. Pa 

(Sss adrsrtlasmsnt on pogs 542) 

Platform, High Lift 



Electrically ptteerod tool car¬ 
ry! nf trucks used for handUnt 
skid platforms of all typea. 
Battsry and fat-eketrie pew- 
•rod vttniom org available. 
This modal dtffeft from the 
telescopic in that Kit used for 
only medium heifht lifts, te 
ft inches, and is not sguippod 
with t telsscop k Uft arrange¬ 
ment In loworod position the 
platform may he anywhere 
from 12 te 24 Inches from the 
around. 


U •] ISfi.Mfk. Css.«s 10,000Ite. 

F=Sc m TUI 5 Tim in. 83. 

-- Ml • nuUMiMU tS. M. 


AUTOMATIC TRANSPORTATION CO. 
141 W. 87th SC. Dope FD 
Chicago 20. 0L 
(Sss adTsrtlssmsnt on pogs 403) 

a Automatic -n 

-r t IKB4IFT I 

PLATFORM TROOB 

4^00 TO OOjOOO I 
_ LES. C AP ACIT Y I 

. Amtonatk Transportatmm*Cq. 


CLARE EQUIPMENT CO. 
INDUSTRIAL TRUCE D1T. 
SprtegSeld Place 
Ratio Craek. Mich. 

(Sss adTsrtlssmsnt on pogs 431) 

CRESCENT TRUCK CO. 

DIT. OF SARRETT-CRATENS CO 
P.O. Boa $30 
Lebanaa. Pa. 

(Sss adTsrtlssmsnt on p ogs 411) 


Easton Car & Construction Co. 
Easton. Pa. 


ELWZUrPARKER ELECTRIC Oa 
4534 SC Clair Ate. 

Clovolaad 3. Ohio 

(Sss adTsrtlssmsnt oa pogs 444} 


MARKET FORGE CO. 

30 Garts y SC 
Everett 43. Mass. 

(Sss adTsrtlssmsat oa pngs'483) 


THE MERCURY MFG. CO. 

4130 S. Hateted Sc 
Chicago 3, 0L 

(Sss adrsrtlssmsat oa pags 488) 


MERCURY 


MUTUAL TUCKS, TIACTUS, 
TRAILERS Ml ACCESSIIIES 




c£LL!n1 r. 

(Sss odrs rUs sm sn t on 


THE YALE A TOWNS MFG. 


nitifiilr 1 "- IS. Pa. 

(Sss adrsettssatsat oa 


YAll Msb UP Wsttens Trsck ter 


4 m ss 4 taste. Css- ts 30 test. 
mnu8iWNNt.n. — 

hiinuhmian. 
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PLAINTIFF'S EXHIBIT NO. 12 

EQUIPMENT AND MANUFACTURERS 


TRUCKS, INDUSTRIAL— 
GAS—(Cont'd) 


Burden Carrying 



Gasoline engine powered trucks 
with non-elevating load-carry* 
ing platforms offered in capaci- 
tioa from 1000 to 6000 pounds, 
thoy art usually loadad and 
unloaded manually or by over- 
haad handling equipment. 
Idaally suitad for dalivarias of 
small-lot itarns such as burdan 
storas materials, parcal post 
packagas and tha lika. in which 
tha lead must be partially de¬ 
livered to a number of different 
destinations. 


ALL STEEL WELDED THUCX CO. 
114$ Ecdlrood At*. 

Rockford. QL 

(Sm adv*rt.s*m«n‘ on paq. 401) 

THE BUDA CO. 

154 th & Commercial Atm. 
Harvey. DL 

(Sm adv.rtis.rn.nt or paq. 420) 

BUTLER BIN CO. 

CAR3COOPDIV. 

Waukesha. Wk 

(Sm adv.rtis.rn.nr on paq. 422) 

CL ARE E QUIPMENT CO. 
INDUSTRIAL TRUCE DIV. 

Sprlnqfl.ld Place 
Battfo Crook. Mich. 

(Sm adv.ms.EQ.nt on paq. 431) 

Canadian Mobile Co. Ltd. 

North Vancouver, Canada 
Drott Mfq. Corp. 

Milwaukee, Wis. 

ELWELL-PARXER ELECTRIC CO. 
4534 St Clair Avo. 

Cleveland 3. Ohio 

(Sm advertisement or. paq. 444) 


Car-Bro Mfq. Co. 

Los Anqeles. Calif. 

GETMAN BROTHERS MFC. DIV. 
South Haven. Mich. 

(Sm adv.rtis.ment on paq. 460) 

HYSTER CO. 

2302-51 NX Clackamas St 
Portland t. Ore. 

(Sm advertisement on paq. 466) 

Kalamazoo Mfq. Co. 

Kalamazoo. Mich. 

Kwik Mix Co. 

Port Washington, Wis. 

LEWI5-SHEPARD PRODUCTS. INC 
227 Walnut St 
Watertown 72. Maas. 

(Sm odv.rtiS.rn.nt on paq. 475) 

MARKET FORGE CO. 

30 Carver St 
Eveeett 4$, Maas. 

(Sm adv.rtisMi.nt on paq* 483) 


I 


TOWMOTOR CORP. 

122$ E. 152nd St 
Cleveland 10. Ohio 

:Sm advertisement on paq. 527) 



TRANSITIER TRUCK CO. 

2477 N.W. 23rd Are. 

Portland 10. Ore. 

(Sm adv.rtis.rn.nt on paq. S46) 

Whiteman Mfq. Co. 

Los Anqeles. Calif. 

Crane 

(See TRUCK PARTS & ACCES 
SORIES. INDUSTRIAL, Booms) 


All STEEL WELDED TRUCE CO. 
114$ Railroad Ave. 

Rockford. QL 

(Sm advertisement on paq# 401) 

THE BAKEH-RAULANG CO. 
BAKER INDUSTRIAL TRUCK DIV. 
1220 W. 80th St 
Cleveland 2. Ohio 

,Sm advertisement on paq. 409) 

THE BUDA CO. 

154th A Commercial Atm. 
Harvey. QL 

(Sm adv.rtis.rn.nt on paq. 420) 

Canadian Mobile Co. Ltd. 

North Vancouver. Canada 

CLARK EQUIPMENT CO. 
INDUSTRIAL TRUCK DIV. 
Springfield Place 
Battle Creek. Mich. 

(Sm cdv.rtis.rn.nt on paq. 431} 

ELWELL-PARKER ELECTRIC CO. 
4534 St Clair Ave. 

Cleveland 3. Ohio 

(Sm adv.riis.rn.nt on paq. 444) 


Die Handling 

ALL STEEL WELDED TRUCE CO. 
114$ Railroad Ave. 

Rockford. DL 

(Sm adv.rtis.rn.nt on paq. 401) 
Canadian Mobile Co. Ltd. 

North Vancouver. Canada 

CLARK EQUIPMENT CO. 
INDUSTRIAL TRUCK DIV. 
Springfield Place 
Battle Creek, Mich. 

(Sm adv.rtis.mMtt on paq. 431) 
HYSTER CO. 

2302-51 NX Clackamas St 
Portland $. Ore. 

(Sm advertisement on paq. 466) 
MARKET FORGE CO. 

30 Garvey St 
Everett 4$. Mass. 

(Sm advertisement on paq. 483) 

TOWMOTOR CORP. 

1226 E. 152nd St 
Cleveland 10. Ohio 

(Sm adv.rtis.rn.nl on paq. 527) 

Fork (Including Center Control, 

Sit Down; End Control, Stand Up) 



Cantilever type gas fork trucks 
operated from either a can tar 
or and control position in 
which tha forks elevate on a 
telescopic mast Available in 
capacities ranging from 1000 
to 15,000 pounds, they cam- 
bine high stacking with a low 
overall collapsed height Loads 
are carried on two or more 
fingers which are capable of 
being tilted forward and back¬ 
ward to facilitate loading and 
unloading, (had for b sad Bog 
and stacking. 


Erickson Power Lift Trucks. Inc. 

Minneapolis. Minn. 

Gerlinger Carrier Co. 

Dallas. Ore. 

GETMAN BROTHERS MFC. DIV. 
Sooth Haven. Mich. 

(Sm advertisement on paqe 460) 

HYSTER CO. 

2302-51 NX. Clackamas St 
Portland S. Ore. 

(Sm advertisement on paqe 466) 

Kwik-Mix Co. 

Port Washington. Wls. 

LEWB-SHEPARD PRODUCTS. INC 
227 Walnut St 
W a te r t o w n 72. Mass. 

(Sm advertisement on paq. 475) 

Lull Mlg. Co. 

Minneapolis. Minn. 

MARKET FORGE CO. 

30 Garvey St 
Everett 4$. Mass. 

(Sm advertisement on paqe 483) 

MOBILST CORP. 

$35 SX. Main St 
Portland 14. Ore. 

(Sm advertisement on paqe 491) 



The Roes Carrier Co. 

Benton Harbor. Mich. 

Silent Hoist & Crane Co.. Inc. 
Brooklyn. N. Y. 

TOWMOTOR CORP. 

122$ EL 152 nd St 

Cleveland 10. Ohio 

(Sm advertisement on page 527) 


TOWMOTOR 

T»r OH! *4 A V C.ANC. 



TOWMOTOfi CORPORATION 
Dfv. M. 1220 C. 152nd St. 
CLEVELAND 10, OHIO 
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TRADE NAME 

BROOKS LOAD 
LUGGER 

BROWN 

STRAND 

BRUNNER 

BUCKEYE 

BUDGIT 


BUHLER 

BULKBINDER 

BULKBINDING 

BULK-FLO 

* BULL DOG 

BULL MOOSE 

BULLCLAM 

* BULLDOG 

* BULLDOZER 
SHOVEL 

BURRO 

* BUTLER 

BYERS 


CA 

CAF 

C-F 

;M7 


PRODUCT COMPANY 


Skip Hoists Brooks Equipment & 

Mfg. Co. 

Knoxville, Tenn. 

Steel Wire Rope Wire Rope Corp. of 
America 
St. Joseph, Mo. 

Air Compressors Brunner Mfg. Co. 

Utica, N. Y. 

Cranes, Power Gar Wood Industries, 
Shovels, Ditchers, Inc. 

Spreaders Wayne, Mich. 

Electric Chain Hoists, Manning, Maxwell & 
Chain Blocks, Trol- Moore, Inc. 

leys. Crane Assem- Shaw-Box Crane & 
blies. Cord Reels, Hoist Div. 

Bridge Drive Units, Muskegon, Mich. 
Gantry A-Frames, 

Conductor Cord Trol¬ 
leys 

Conveyors, Scales, Buhler Brothers, Inc. 
Shovels Fort Lee, N. J. 

Heavy Steel Strap- A. J. Gerard & Co. 
ping Melrose Park, III. 

Carloading System Signode Steel Strapping 
Co. 

Chicago, III. 

Elevators, Conveyors, Link-Belt Co. 

Feeders Chicago, III. 

Barrel Trucks Lansing Co. 

603 N. Cedar St 
Lansing, Mich. 

(Sm Sit. an nil* 472) 

Mobile Cranes, Fork Canadian Mobile Co. 
Lift Trucks Ltd. 

North Vancouver, 

Canada 

Bulldozer Shovels Drott Mfg. Corp. 

Milwaukee, Wis. 

Trolleys Robbins A Myers, Inc. 

Hoist Div. 

1345 Lagonda Ave. 
Springfield 99, Ohio 

(Sm AM. m nipt SIS) 

Loaders for Crawler The Frank G. Hough Co. 
Tractors 805 Sunnyside Ave. 

Libertyvilie, III. 

(Sm A*, on he 464) 

Locomotive Cranes, Cullen-Friestedt Co. 
Clamshell Buckets Chicago, III. 

Bulk Material Un- Butler Bin Co. 

loaders Carscoop Dhr. 

Waukesha, Wis. 

(Sm AM. m Aim 422) 

Power Shovels, The Byers Machine Co. 
Cranes Ravenna, Ohio 


C 

Vibrating Screens Link-Belt Co. 

Chicago, III. 

Floor Patches, Re- Dura-Tied Co. 
surfacer Chicago, m. 


Grabs 


_PIAIKTIPF'S E3HIBIT NO. 13 

TRADE NAME INDEX | 


TRADE NAME 

PRODUCT 

COMPANY 

C.G.C. 

Power Transmission. 
Material Handling 
Equipment 

Continental Gin Co. 
Birmingham, Ala. 

* CM 

Ratchet Hoists 

Chisholm-Moore Hoist 
Corp. 

6060 Fremont Ave. 
Tonawanda 1, N. Y. 

(Sm AM. m Ho 423) 

CP 

Air Compressors, 
Hoists, Packaging 
Machinery, Winches 

Chicago Pneumatic Tool 
Co. 

New York, N. Y. 

CRCO NEW WAY Packaging Machinery Chisholm-Ryder Co. of 

Pa. 

Hanover, Pa. 

« CABLE KING 

Heavy Outy Electric The Yale & Towne Mfg. 
Hoists Co. 

Roosevelt Blvd. 
Philadelphia 15, Pa. 

(Sm Am. m toft 542) 

* CABLE REEL 
DOILIES 

Payout Dollies 

Metzoar Co 

4&>0auglas St, S.W. 
Grand Rapids 4, Mich. 

(Sm AM. ■ hw 4K> 

CABLE-VEYOR 

Bulk Flow Tubular Hapman Conveyors, lac. 
Conveyors Kalamazoo, Midi. 

CABLEWAY 

Conveyors 

The Tipp Mfg. Co. 

Tipp City, Ohio 

CALABAR 

Crane & Monorail Calabar Corp. 

Tractors South Gate, CaBf. 

CAL-WIC 

Wire Cloth 

California Wire Cloth Co. 
Oakland, Calif. 

CAMBRIDGE 

Wire Cloth, Belting Cambridge Wirt Cloth 

Co. 

Cambridge, Md. 

CAMPBELL 

Chains g 

Campbell Chain Co. 

York, Pa. 

CAMP'S 

Floor Repair Com¬ 
pounds 

The Camp Co. 

Chicago, IR. 

CARD FLAT 

Chains 

Link-Belt Co. 

Chicago, DL 

CARDINAL 

Hardwood Pallets A 

Hopkinsville Pallet Co., 

Detroit, Mich. 

BRAND 

Skids 

CARFONE 

2-Way Radios 

RCA Mobile 
Communications 

Victor Div. 

Camden, N. J. 

CARGOCRANE 

Wheel Mounted 
Cranes 

Link-Belt Co. 

Chicago, HI. 

* CARGOTAINER 

Collapsible Steel 
Wire Baskets 

Pittsburgh Steel 
Products Co. 

Grant Bldg. 

Pittsburgh 30, Pa. 

(Sm AMl m Pa* 903) 

* CARLOADER 

Fork Trucks 

Clark Equipment Co. 
Industrial Track Dhr. 
Springfield Place 

Battle Creek. Mich. 

(Sm AM. m faft 431) 

CARRIE ALL 

Hand Truck, Carts 

American Metal 

Products Co. 

ana. - * ■ «4- 

Worcester, reus* 

CARRYALL 

Appliance Carrying Keen Mfg. Co. 


Handles Harlingen. Tens 


Cullen-Friestedt Co. 
Chicago, 01. 


223 



180 


TRADE NAME PRODUCT 


COMPANY 


TRAMBEAM 


* TRANSmER 
TRUCK 


TRANSITUBES 
BY GROVER 

TRANSPOR- 
TAIMER 

4c TRANSPORTER 


Monorails 


Whiting Corp. 
Harvey, III. 


Industrial Gas Riding Transltier Truck Co. 
Trucks 2477 N. W. 23rd Ave. 

Portland 10, Ore. 

(Sw A4». m na«> 546) 

Pneumatic Tube Sys- The Grover Co. 
terns Detroit, Mich. 

Steel Shipping Con- Draw Corp. 
tainers Pittsburgh, Pa. 

Electric Walkle Automatic Transporta- 
Trucks tlon Co. 

141 W. 87th SL. Dept. 
FD 

Chicago 20, III. 

(Sm A4r. Pift 403) 


4c TRANSRIDER Stacker Trucks 


4c TRANSTACKER 


Automatic Transporta¬ 
tion Co. 

141 W 87th St., Dept. 
FD 

Chicago 20, III. 

Gm AAr. m Pat* 409) 

Walkle Stacker Automatic Transporta- 
Trucks tlon Co. 

141 W. 87th St., Dept. 
FD 

Chicago 20, III. 

(SwA*.MPae*403) 

4c TRANSTRACTOR Industrial Electric Automatic Transporta- 
Walkle Tractors tlon Co. 

141 W. 87th St, Dept. 
FD 

Chicago 20, III. 

GmAttm Past 40}) 


TRAVEL0ADER 


4t TRAV-UFT 


Self-Loading Combi- Lull Mfg. Co. 
nation Lift Trucks A Minneapolis, Minn. 
Carriers 


Cranes 


TRAY-LOCK Carton Machinery 


TRAXCAVATOR Tractor Shovels 


TRI-CLAD 


TRIG-A-TAPE 


Motors 

Pressure - Sensitive 
Tape Tackers 


Hamischfeger Corp. 
4643 W. National Ave. 
Milwaukee 14, WIs. 

Gm Apr. m Piet 443) 

Package Machinery Co. 
Springfield, Mass. 

Trackson Co. 
Milwaukee, WIs. 

General Electric Co. 
Schenectady, N. Y. 

Trig-A-Tape Corp. 
Jamaica, N.Y. 


4c TRIKE 


Mine Personnel Cars The Baker-Raulang Co. 

Baker Industrial Truck 

Wv. 

1220 W. 80th St 
Cleveland 2, Ohio 

Gm AAr. m Past 40V) 


TRIPLES 


TRTTOR 


4c TROJAN 


TROJAN 


TROJAN 

IMPERIAL 


Conveyor Belting 


Bar Screens 


Goodall Rubber Co. 
Trenton, N. J. 

Link-Belt Co. 
Chicago, M. 


Portable Belt Con- The E. W. Buschman Co. 
veyors Clifton Ave. 

Cincinnati 32, Ohio 

CSw AAl a rap 41V) 


Crane A Hoist Trac¬ 
tors 


Detroit Hoist A Machine 
Co. 

Detroit, Mich. 


Gummed Sealing The Gummed Products 
Tapes Co. 

Troy, OMo 


PLAINTIFFS EXHIBIT NO, 14 _ 

TRADE NAME INDEX | 

TRADE NAME PRODUCT COMPANY 


TRU KASTER 

4C TRUCKER 

TRUCK-PHIL 
4t TRUCLOADER 

4t TRU-LAY 

4C TRU-LOC 

4c TRUSCON 

TRU-TRAC 

TUBE-TAINER 

TUCKO-MAT 

TUCK-TAPE 
TU-CONTROL 

TUFFLEX 

TUFFY 

TUFTEX 

4c TUG 

TUGIT 

TUNGAR 

4c TURNER 
SYSTEM OF 
MATERIALS 
HANDLING 


Casters The Hamilton Caster A 

Mfg. Co. 

Hamilton, Ohio 

Fork Trucks The Yale A Towne 

Mfg. Co. 

Roosevelt Bhrd. 
Philadelphia 15, Pa. 

(Sm Am. m P*e* 542) 

Aluminum Belt Con- Phillips Conveyor Co. 
veyors Memphis, Mo. 

Fork Trucks Clark Equipment Co. 

Industrial Truck Dhr. 
Springfield Place 
Battle Creek, Mich. 

Gm Aar. on 431) 

Performed Wire Rope American Chain A Cable 
Co., Inc. 

American Cable Dhr. 

Wi Ices-Bane. Pa. 

(Sm A*. MPas* 349) 

Wire Rope Fittings American Chain A Cable 
Co., Inc 

American Cable Dhr. 
Wilkes-Barre. Pa. 

Gm A4ir. m Pm* 343) 

Shop Boxes, Pallets, Truscon Steel Co. 

Skids Pressed Steel Dhr. 

6100 Truscon Ave. 
Cleveland 4, Ohio 
(Sm Aar. m PM* 536) 

Car-Type Conveyors Link-Belt Co. 

Chicago, III. 

Flexible Corrugated Sherman Paper Products 
Continuous Tubing Corp. 

Newton Upper Falls, 
Mass. 

Carton Set-Up Ma- New Jersey Machine 
chines Corp. 

Hoboken, N. J. 

Pressure - Sensitive Technical Tape Corp. 
Tapes New York, N. Y. 

Truck Cranes The Browning Crane A 

Shovel Co. 

Cleveland, Ohio 

Cushioning Material Wood Conversion Co. 

SL Paul, Minn. 

Wire Rope, Towlines Union Wire Rope Corp. 

Kansas City, Mo. 

Air Hose Quaker Rubber Corp. 

Div. of H. K. Porter 
Co., Inc. 

Philadelphia, Pa. 

Electric Tractors The Mercury Mfg. Co. 

4120 S. Hasted SL 
.Chicago 9, III. 

Gm A*, m P*e» 4B6) 

Ratchet Lever Hoists Manning, Maxwell A 
Moore, Inc. 

Shaw-Box Crane A Hoist 
Dhr. 

M u sk e gon, Mich. 

Rectifiers General Electric Co. 

Schenectady, N. Y. 

Boms, Pallets, Racks, Factory Sender Co. 

Bins, Hand Lift 4603 N. Twenty-First 
Trucks SL 

Milwaukee 7. wts, 

Gm km. 4a hw 44B 
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T O meet the demand* of industry for a 
vmoller. more compact, manouvorablo 
efficient fork truck, AUTOMATIC engi- 
ttn designed and developed the Skylift 
„e. the first electric fork truck to drive and 
-.prrote like an automobile. With steering 
«he«t. brake pedal end accelerator posi- 
0 ned the same as those in new type auto* 
-obilet, these functional controls speed 
:peration and reduce operator fatiguo. Ex- 
-lutive features such as high-pressure 
« r droulics, universal tilt and lift control, 
and Silicone insulated motors mean utmost 
>n efficiency, lower operating and mainte¬ 
nance costs, minimum “down" time and 
,«ors of dependable, trouble-free service. 


EXCERPTS FROM PIAINTIFF’S 
EXHIBIT NO. 15 M 


ClfCTRIC TRUCKS 


SKYLIFT FEATHERWEIGHT « 
FORK TRUCK 

The Featherweight fork truck in *he Skylift 
tenet, becowte of •»* light weight ond ability 
to Operate in narrow oitlet ond c'omprd 
quartan, it detigned to Overcome physical 
problemt in factoriet ond warehouses con. 
ttructed without contiderotion for modern 
hondling practices. Available in 1,000 pound 
capocity for loodt up to *8" long and 1.500 
pound capocity 30' long lood, the Feather¬ 
weight Skylight model FF will lift to I 34' with 
a collapted height of only 78*. 


- SKYLIFT MODEL BF 

The popular model BF of the Skylift teriet it 
fumithed in capacities from 1,300 pounds to 
4,000 pounds roted for loodt up to 48* long. 
With a collapsed height of 83*, telescopic 
lift is I 32* and tingle lift 68*. Free lift before 
overall height increases on telescopic model 
it 68*. Designed specifically for loading 
motor trucks and bo«cort, the Skylift model 
BF Shipper with o collapsed height of only 
68' will lift to 108*. 


SKYLIFT MODEL LFS 

’» wimr nchruve AUTOMATIC 
■.Vn contained in the Skylift 
-8*1 IF senes are continued in 

- vowt duty Skylift LFS Series. 
■ town type, with full outomotive 

*>sh, the LFS series ranges in 
cities from 3.000 pounds to 
.'00 pounds. Full roted loads 

* >o«g con be handled to o 

- ant of 1 24* with 3,000, 4,000, 
'0 ond 6,000 pound capocity 

.-trh having a collapted height 

• 83 . Models of 7,000 ond 
" l 0 pound copocity lift to 115*, 
•i* 9,000 ond 10,000 pound 
-h lift to no*. Comporoble 
?8*H m like cope cities ore ovail- 
r * m me center-control, stand¬ 
s' *tpe Skylift LF Series. 


SKYLIFT GIANT 

Oetigned for ultra heavy duty handling 
assignments, Skylift GIANT fork and ram 
trucks ore available in capacities from 20,000 
pounds to 80,000 pounds. Features ore . .. 
front wheel duol motor drive, powerixed 
caster steer, disc type air-cooled broket, ond 
dual controls for flexibility of operation and 
maximum vision. Other models ond capacities 
from 10,000 pounds to 18,000 pounds. 


HAS SILICONS INSULATED MOTORS THAT WONT BURN OUT 


Circle No. 16 on Reader Service Card Enclosed for More Information 





BARER 100% Functional Design Fork Trucks | 


da mate. waaJz pdallasi itujaiied! 

r ^ BAKER Type FS 



HLECTRJC 
AND CAS 
ELECTRIC 


t 


o G 


BAKER Type FT 

3000, 4000 and 6000 
POUND CAPACITIES 

This truck has set new standards 
in industrial truck performance 
and is by far the outstanding 
fork truck m its class Does more 
work per dollar invested. De¬ 
signed for maximum utility, safety 
and ease of operation. 



. • . ' * 

v «y. . ' . ' -'i 


ELECTRIC 
AND CAS 
ELECTRIC 


vf. 

a 


2000 POUND CAPACITY 

Ruggedly-built all-new design 
combining outstanding depend¬ 
able performance with low first 
cost, low operating cost and 
minimum maintenance Meets 
all requirements for severe duty 
in this capacity 



NEW 


GAS 


4 


BAKER Type FG 

2000 TO 6000 
POUND CAPACITY 

Ruqged and sturdily built gas- 
powered fork truck • fast and 
economical All parts accessible 
for easy maintenance Oversize 
clutch Planetary wheel gears 
running m oil Long engine life 
due to special construction and 
low engine speed Solid and 
pneumatic tires 


See reverse side of page for construction features and special fork attachments available. 

BAKER INDUSTRIAL TRUCK DIVISION of The Baker-Raulang Co., 1220 West 80th St., Cleveland 2, O. 


< •»>.«/., RAILWAY A POWER ENGINEERING CORPORATION. LTD. 


4/so Wr/in'st'ftNi/ m Prin^'r/Ktt ( ouufn* » < »#•.#% 



■TTT 









L89 



T1I H» | M 
Track. 



hrk* hwk 

■ HA I* N««*» tkMt 


PLUS MANY TYPES 


fl 


10 w-co 


HAND UFT- 
MOOEU 


■ II i« » »< 1 



ONE MAN DOES MORE TH 


\ 
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FORK LIFT TRUCK 
SPECIFICATIONS 




FORK LIFT TRUCKS 


Model 

Capacity 

and 

land 

Center 

Inch- 

Hound 

Capacity 

Height 

Lift* 

Height 

Lowered 

Height 

Extended 

Free 

Lift 

Weight 

Length 

Width 

Wheel¬ 

base 

Turning 

Radius 

Outside 

Turns in 
Inter¬ 
secting 
A»le | 

Leyh 

Forks 

FB20 15 

2000 (a, 15 

53.000 

108 

83 

130' 2 

24 

3505 

62*; 

32 

38 

62? 4 

53*4 ‘ 

30 

FPB20-15 

2000 (ft 15 

56.500 

108 

83 

130*2 

24 

3505 

66 7 ; 

35 

38 

69* i 

56*4 ; 

30 

FB20 24 

2000 (a 24 

71.000 

108 

83 

130*2 | 

24 

4120 

62*; 

32 

38 

624 ' 

53*; ; 

30 

; FPB20 24 

2000 (a 24 

74.500 

108 

83 

130*2 | 

24 

4120 

66 H 

35 

38 

69* * 

56* ; i 

30 

F40-15 

4000 <h. 15 

128.000 

108 

83 

133» 4 ' ‘ 

19*2, 

6489 

82? h 

40 

44 

85*2 

65*2 

30 

F40-24 

4000 (« 24 

164.000 

1 

108 

83 

133*; i 

1 

19*2 

7000 

85,4 

40 1 

1 

44 

85*2 

67 

36 

F50-24 

5000 <& 24 | 

205.000 

108 

83 

133*; 1 

19* 2 

8013 

85*; 

40 ! 

44 

88* 2 

69 

36 


•Stmdard liHi: 72". M*. 10«- 114* 120*. 



SptaaaL CrtiadimsutiA.: 




NOTE: The new Bod* “FT* series fori lift 
tracks (not listed above) are available with a 
Buda gasoline or Diesel engine in capacities of 
3000*. 4000*. 5000*. and 6000* at a 24* load 
center. Write for details. Tie Buda Company. 
Harvey, Illinois. 

J_._ 



Jhe Line with All 3 for Diversified Hondling 

a 

FNI TNCIS PLATFORM TUCKS TSWISI TUCTMS 





i*aefacl«rers of Oieset and Gasoline Engines. Maintenance of Way Products, Lifting Jacks. Earth Drills and Material handling Equipment 


Circle No. 28 


Service Card Enc l ose d for More Information 
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1. TRUCK)ADER 1024 


1000 


74/130 


252S 


2. CLIPPER 


2015 


2000 


57 ' 87 


72 132 


3875 


2. CUPPER 


2024 


2000 


57 87 


72 132 


4300 


3. CARLOADER 3015 


3000 


59 116 


72 180 


5710 


4. CARLOADER 4015 


4000 


59 116 


72 180 


6410 


4. CARLOADER 5016 


5000 


59 116 


72 180 


5. UTILITRUC 6015 


6000 


63 120 


72 180 


5. UTILITRUC 6025 


6000 


63 120 


72 180 


10100 


6. UTILITRUC 7025 


7000 


104 J 


63 120 


72 180 


9535 


7. UTILITRUC 100 


10000 


70 116 


72 164 


13030 


Ottoiltd specifications pieces available on all models shown in catalog. 

CLARK EQUIPMENT COMPANY INDUSTRIAL TRUCK DIVISION 

BATTLE CREEK, MICHIGAN 


UPRIGHT 

HEIGHTS 

FROM TO 


FORK-LIFT 

HEIGHTS 

FROM TO 


SERVICE 

WEIGHT 

rooms 




UFT 

TRUCKS 


r. • >*»• 


LOAD 

CENTER 

INCHES 


TURNING 

RADIUS 

INCHES 


MINIMUM 

INTERSECT. 

AISLE 

INCHES 


OVERALL 

WIDTH 

INCHES 


OVERALL 
LENGTH 
Hu Firtt 
INCHES 


FORI 

LENGTH 

INCHES 




CAT AC ITT 


FOUNOS 


192 

GAS-POWERED • Cushion-Type Tires 


I 


These basic types 

fof ELWEU-PARKER 

TRUCKS are available in 

i 

\ a wide variety of models 


ti«cll-Parker supplies these basic types of equipment 
,n scores of different models. Where necessary, Elwell- 
Pjrker's experienced and resourceful engineers can 
individually "tailor” this equipment to meet your 
*pccitic need. Whether you require a standard model 
>r a "special”, have the nearest man, (listed on the 

arse page of this advertisement), survey your plant. 


■L 



FORK TRUCKS 


y 


-U-] 







HIGH urr TRUCKS 



low urr trucks 


CRANCS 


FORK TRUCKS 




—-- - ~ Mi 


_ 


(Povfvdft) 

(IrxK) 

itnfn 

(Iffrfl) 

(ladi) (l*di) (Ivtcfc) 

2.000 

48 

30 

83 

98’1 

32** 

2.000 

48 

30 

83 

104*4 

32V* 

3.000 

48 

34 

83 

111*4 

41 

4.000 

48 

34 

83 

114*4 

41 

4.000 

48 

34 

83 

119*4 

41 

4.000 

48 

42 

83 

120 

42 Vi 

10.000 

48 

42 

95 

141 

51 Vi 

15,000 

72 

Fork or Rom 

99 

177 

42 

30.000 

72 

Fork or Rom 

154 

205 

104 

40.000 

42 

Fork or Rom 

154 

202 

104 


F-26-T* 2.000 48 30 83 

GF-26-T (Gos)’ 2.000 4« 30 83 

F-30-T3? 3.000 48 38 83 

F-30-T* 4.000 48 34 83 

GF-30-T (Oo») * 4.000 48 34 83 

F-31-T 4.000 48 42 83 1 

F-2S-T 10.000 48 42 95 1 

F-4 15.000 72 Fork or Rom 99 1 

F.22-30 30.000 72 Fork or Rom 154 \ 

F-22-40 40.000 42 Fork or Rom 154 ; 

- 6*“ overall height olio ovoilobla. Civet lifting height of 100" 


LOW LIFT TRUCKS 


Hydraulic 

Hydraulic 

Hydraulic 

Hydraulic 

Hydraulic 

Hydraulic 

Mechanical 

Mechanical 

Hydraulic 

Hydraulic 


.000 

58 

.150 

58 

.300 

68 

.400 

70 

.000 

69 

.400 

72 

.000 

92 

JOO 

100 

.900 

142 

.000 

133 


<S J 

Overall 

Minimum 

Overall 

Heiftit 

lew 

Plotferm 

lifting 

later* 


Capacity 

length 

Width 

Pesitien 

Width-Length 


Aisle. 

Weight Trail 

(Pounds) 

(Inch) 

(Inch) 

(Inch) 

(Inch) 

(Inch) 

(Inch) 

(Pounds) Tiros 


GEP-IO(Goi) 10.000 


HIGH LIFT TRUCKS J 


18’i x 41 
26'i « 54 
26Vi x 54 
24 S x 54 
26Vix54 
26’i x 40 
24*6 x 40 
32 x 144 
41 i 75 
50x72 


1*4 SO 

2.150 4 

i*4 69 

3.150 2 

i*4 69 

3,200 2 

i*4 

72 

4.400 2 

;h 

68 

3.450 2 

As 

72 

3.600 4 

A. 

72 

4,700 4 

IVi 1 

02 

6.400 • * 

» 

84 

6.050 4 1 

i 107 

10,000 8 1 


Mechanical 


Me ch anic a l 


VX 4-- If. 

v i y m Ovik 


Maximum Maximum 
Overall Overall 


VvVfW8 MTTM^p 


ELN-10T 


tr. 



83 

124 

83 

114 

83 

113 

95 

118 

95 



CRANES 


Overall 

length 

(Indt) 

Overall 

Width 

_0«<h)__ 


Mailmoa Haali Height 

Slew Capacity 

'"aSSSw** « 

(h»ch) 

Aassis Only) 
(Paands) 

117*4 

11714 

133 

130H 

129*4 

4914 

so 

43 

6614 

4214 

12 V-19’ 
12-19’ 
12’4'.19’-2' 
12’4’-19' 

38" 

1 

1 

irr 
in r 

18’5" 

18’ 

103' 

73 

73 

94 

93 

70 

9000 

10000 

11025 

15000 

5000 


Model Capacity_ (Inc h) (Inch) Length Slew 

:-4 3.000 af 7* radio* 117*4 4914 12V-19’ 292 

1-54 6.000 at 4’6" radius 11714 50 12-19’ 292 

:X-4 4,000 at 7* radius 133 43 12'4‘-19 -2‘ 240 

!Z 10,000 at 5'4'radius 130H 4414 12 4M9’ 296 

P-4C* 2.000 at 42~ radius 129'- 4214 58" 180 

Thu Model is combination Crone and low lift Platform Truck (See IP-4 Specification!',. 
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S\ety Hyster Dealer is a Service 
Expert. He must be by the terms of his Hyster 
contract. Count on him when your lift truck 
needs service. 


Factory-trained mechanics, genuine parts, ex¬ 
perience and know-how are ready for you 
when you need them at your Hyster dealer 
lift truck service station. 


ATLANTA. 


MOOKLYN, K. Y.—A. A 
BUFFALO, N. T.— 


CALOAKY, ALTA.—A. A 


CMAKLOTTT, M. 
CMCAOO, NA- 
ONONNATLO 




SALT LAKE CITY, UTAH—AmaM M 
SAN FBAMCSSCO, CALIF. Ky »H r C 
SCATTU. WASH.—Myttar C >m»—y 


TORONTO, ONT«—A. A WUB« 
UTICA. N. X .—Fraa d l AM U 
VAMCOWQ. A C—A. A WH 
VKTOMA. A C—A. A WMh 
WASMNOTON, D. C.—HyMr 


Ca., toe. 
•cyCaaa 


yukon ra ar rocr w«k.)— 


y, WMNn, INL 
Wmim, lm. 


MAUFAX, NOVA SCOTIA— 

A A WUHaaw MwMaary Ca*, lac. 




rfrmr+rri 


FAIN, CAUF.— H y « —r 




li 


LWAUKH, WML— A P. Walt*, k 
3NTWAL. P. Q.—A A W1W an 


MWBOCNPUAN.T 
NFW YOWX, A V.—M 


OTTAWA 


Ca. •# 


ST. LOMA 


I AM Ik. capacity 



10AM A 



HYSTER COMPANY 


j e^ cr ^ 
iito c . 

.lp comP 1 


, 0..'“ 


FORK LIFT TRUCKS • STRADDLE TRUCKS 
MOBILE CRANES • TURRET TRUCKS 

Capacities from 1,000 to 30,000 pounds 

Speciol Attachment Tools available 
for various product handling 



UMO A m4 MAM Ik. 
c a pa c ity (3 aatoh) 


mast factociis 

3*03-31 N. t. CLACKAMAS STMTT. POtTlANO •, OTtOON 

••M SI Norm adams inter .pcotia i. iuinois 

1010-31 MlTffS STMfT. OAMVtllf. IUINOIS 


1 


1 *r«J# Nii. #>(• lliMil.r • .ir<l I >■<!•>.•-<! lor 11«r> Infoi m.ii 























“SPACEMASTER 


JJ FORK 
TRUCKS 
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MERCURY 

THE MERCURY MANUFACTURING COMPANY, 4120 South Halsted Street Chicago 9, Illinois 





"Yak" Model A-1480 
Rated at 4000 lbs. capac¬ 
ity. "Yak” may be corn), 
terwoighted to handle up 
to 120.000 lbs. Feature* 
efficient fool-proof 
hydraulic actuation for 
hoist and tilt. 

Bulletin 210A. 





Sflpu*' 1 





"Yank" Model 1540. A 
rugged truck designed 
to handle 6000 lbs. up 
to 60" length of load. 
Simple hydraulic hoist 
and tilt and single unit 
drive. 

Bulletin 210B. 


ACCESSORIES 

All Mercury fork trucks can be equipped with a wide 
variety of accessories such as: 


Model 230. The most versatile fork truck of 2000 lb. 
rating. 130" fork elevation actuated by a single cylinder, low 
pressure hydraulic lift with "patented cross suspension... 60" 
turning radius... 59Vi" free lift... inclined automotive steer¬ 
ing ... foot-pedal acceleration. 

Bulletin 295 


3000 lb. 
capacity narrow 
model low lift truck. 
Also available in 
4000 lb. capacity. 
Line includes wide 
model trucks in 
4000, 6000 and 10.000 
lb. capacities. Re¬ 
quest Lift Truck 


Rotating Carriage 
Roll Clamp 
Tin Plate Clamp 
Squeezer Arms 


Push-off Device 
Winch Assembly 
Crane Attachment 
Coil Handling Ram 


Scood 




"SHUTTtl-TIUK" 
Electric powered, 
driver seated load 
carrying vehicle of 
2000 lb. capacity. 
Line includes 
"stand-up”, straight 
frame and drop 
frame models of 
> 4000 and 6000 lb. 
capacity. Bulletins 
190. LT-14. 


10.000 lb. capacity high 
lift truck. Also available in low 
lift design. 3000 to 6000 lb. mod- 
els are available with low. high 
or telescopic lift. Request Lift 
Truck folder. 

Circle No. 73 on Reader Ser v ice Card Enclosed for More Information 
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mOBILIFT 



DRIVE 


FORK LIFT TRUCKS 


MOBILIZE your materials handling with gas operated MOBILIFT FORK LIFT TRUCKS 

III 





mw*i "I" 

jfr with *3” Most 

NOTE 

MoOcI h and 
MW lgpif dtl*g* 



M*d.l ••**•• 
with (3* Mo»t 



MOBILIFT 3-way Lav-R-Matic Contrail givtl opar- 
otar instant fingar-tip control of Forward-Bock 
movomont, (lovating end Tilting ... Thoro aro 
NO CEARS TO SHIFT! 


Eoiy-to-oprrote, grouped, puih-pull lev-R-Motic controls (there ore no gears to 
shift) and compact design gives MOBIIIFT'S unequolled efficiency ond maneu¬ 
verability in narrowest aisles, orovnd equipment ond mochinery, inside trucks, 
troilers and freight cars. MOBILIFT Fork Lift Trucks are easily ond quickly 
serviced ond repaired to reduce down time and keep mointenonce costs low. 

CONTACT YOUR NEAREST MOBILIFT OFFICE FOR MORE INFORMATION 


MODEL 

r stand. 

L UP 

U stano- 

n up 

1 

* 

z 

o 

ER DOWN 


Capacity, Lbs. 

2,000 lbs. 

3,000 IbS. 

3,500 Ibs. 

2.000 lbs. 

Load Center 

IS” 

15" 

IS" 

15" 

Lift Heiffet 

81" 108" 117" 

68" 108" 

68" 108" 

68" 108" 

Mast Ht.. Lowered 

63" 83" 72" 

63" 63" 

63" 83" 

63" 83" 

Mast Ht.. Extended 

94" 134" 142" 

96" 136" 

96" 136" 

94" 134" 

Fret Lift 

37".57" 47" 

36" 56" 

36" 56" 

37" S7" 

Weiibt, lbs. 

3300 3400 3450 

4,375 4.475 

4,800 4.900 

3,350 3,475 

Tilt 

5° Fwd. 

11° Ikwd. 

S° Fwd. 

11° Bkwd. 

5° Fwd. 

11° •Bkwd. 

5° Fwd. 

11° Bkwd. 

Len(tb, Less Forks 

64" 

71" 

73%" 

65" 

Width, Overall 

33" 

38" 

38" 

33’/." 

Wheel Base 

45’/," 

48" 

49 V 

40" 

Undcrciearance 

4’/," 

4" 

4" 

4" 

Carriafe Width 

32" 

36" 

36" 

32" 

Ht. Carriait 
abort Forks 

20’ i" 

10*i" 

19*«" 

20 V 

Toraioc ladies, 
Ootsidc 

57" 

6iv 

63’/," 

63" 

Tarninc Radios, 
inside 

Zero 

Zero 

Zero 

VA m 

Tints la later. Aisles 

S3" 

60" 

62" 

56" 

Speed ot Train 

IIP to 6 MPH 

Up tt 7 MPH 

Op t« 7 MPH 

Bp to 6 MPH 

Speed of Lift, loaded 

45FPM 

50FPM 

50FPW 

45FPM 

Forks, Std. leotth 

30" 

30" 

30" 

30" 

Lateral M|., 
lo.-li. 

Zero 

Zero 

Zero 

Zero 

Lateral Mj„ 
Oot.-Oot. * 

32" 

36" 

36" 

32" 

Tread, Stetrioi 

4’/," 

4’/," 

5’/.“ 

26" 

Tread, Drlre 

28’/," 

31" 

21" 

21’/,' 

Tires, Stetrioi 

8’/,"i4"i4" 

iy,"s4"*4" 

9"iS"sS" 

|’/,"s4"i4" 

Tires, Drtrt 

17s4’/,i12’/ t 

17"s5"i12’/g" 

17"sS"l12’/," 

17*4’/,s12’/, 

Elliot, MOBILIFT 

3-cyl. air cooled 
3" harts 

3V," stroke 

3-cyl. aircooled 

3 V bores 

4" stroke 

3-cyl. air ctoied 
VA* btrt x 

4’stroke 

3-cyl. air cooled 
3" bores 
3’/," stroke 


MOD11ST accessories far specialised problems are available. Modifications to fork lengths 
end lifting heights may be made to standard specifications. Mabilift Carp, reser v e the 
right la change tpacif'catiani, design and prices without incurring obligation. 




tnoBiup*/ MOBILIFT CORPORATION 

835 S. E. MAIN ST. • PORTLAND 14, OREGON 


DrjvE 


835 S. E. MAIN ST. • PORTLAND 14, OREGON 

2317 W. 18th. CHICAGO e 790 Patterson Av C „ I RUTHERFORD, N. J. e 2724 Taylor St., DALLAS 
2730 Son Pablo Ave., BERKELEY e 1113 Spring St. N. W.. ATLANTA e 1597 E. 25fh Sf„ LOS ANGELES 
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OILDR AULIC* 


ELEVATING DEVICES 



Rotary Lava-Dock Ramp 


Loading and unloading trucks and trailers presents a tough load¬ 
ing dock problem Irccause (i) truck and trailer bed heights 
vaiy as much as 12 inches, and (2) spring deflection during 
loading and unloading may l>e as great as 5 inches. This pro¬ 
blem has Ireen made vers serious by the use of industrial power 
trucks handling heavy unit loads. 

The new I.esa-Dock makes it possible to load directly into or 
unload from all tvpes of trucks or trailers . . . without using 
steel plates, bridge ramps or othct slow and frequently danger¬ 
ous methods. Will handle iiumi lb. [tower truck loads. Scienti 



Rotary Factory Truck Lift* 


I'sers of Fork Trucks and Tow Trucks: Check the methods 
now being used to lubricate, inspect and repair your "rolling 
stock.*' Then you *11 see why you need one of these new Rotary 
Factors’ Truck Lifts to do the job faster, better and cheaper. 
Safe and trouble-free . . . based on the successful hydraulic 
auto lift principle. Compressed air or electric pump operation. 
Adjustable runwavs handle varying wheel spacing. Can be loaded 
from either end. You can service sour equipment in two-thirds 
less time. For literature and prices on Model FLT-i, write 
Rotary Lift Co.. 1066 Kentucky. Memphis 2. Tenn. 

•***■1 o.s. pm nar. 


fically engineered . . . ruggedly built . . . powered by famous 
Rotary hydraulic jack. Simple to install in new or existing build¬ 
ings. Inexpensive electric power unit operates up to nine Leva- 
Docks. Simplified control system. No maintenance problems and 
low operating cost. When not in use, the Leva-Dodc becomes a 
part of the loading dock and can be trucked over. 

Mechanize your loading dock for faster handling, fewer ac¬ 
cidents. levs breakage. It's an investment that will quickly pay for 
itself. Write Rotary Lift Co.. idGC Kentucky. Memphis 2, Tenn. 
for Catalog RF.-|oo on the new Leva-Dock Ramp. 



Rotary Olldraullc* Elevator* 

This modern elevator is designed for dependable operation at 
lowest cost. No penthouse or heavy load-bearing shauway struc¬ 
ture required . . . powerful hydraulic jack pushes load up from 
below. Extremely smooth and accurate landing stops, which are 
very important where power vehicles arc used in loading. Com 
pact, economical electric power unit. Car sizes and capacities 
as required. All popular controls. An Oildraulic Elevator is youi 
best bus for 2. j or 4-story service. Write Rotary Lift Co.. 1066 
Kentucky. Memphis 2. Tenn.. for Catalog RE-305. 


ROTARY LIFT CO. • 1066 KENTUCKY • MEMPHIS 2. TENN. 
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TOWMOTOR 

THE ONE-MAN-GANG 





FORK LIFT TRUCKS, 
TRACTORS, ACCESSORIES, 
SPECIAL ENGINEERING 


SALES and SERVICE FACILITIES in all principal 

cities in the United States and Canada 



Located in oil major industrial and distribution 
areas, Towmotor Sales and Service Representatives 
are equipped with unequolled facilities to help 
you solve your handling problems. 

Your nearest Towmotor Representative maintains 
a staff of skilled factory-trained mechanics and o 
complete stock of factory-specified parts to assure 
ipeedy service for full time operation of your 


Towmotor equipment. Check the following list of 
cities in the U. S. and Canada where Towmotor 
Representatives are located. For the name and 
address, look under "TOWMOTOR" in the 
Classified Telephone Directories. 

Towmotor Sales and Service Representatives are 
located in: 


NSW YORK 14, NEW YORK 

A A MOOHE DISTRIBUTORS 
TOWMOTOR CORPORATION 
factory Service Branch 
111 Leroy Street 

NORFOLK, VIRGINIA 

towmotor corporation 

Factory Sarvica Branch 
2706 Granby Avanue 

OAKLAND 7, CALIFORNIA 

towmotor corporation 

699 4th Street 

OGDEN. UTAH 

THE HORSLEY COMPANY 
401 Kiesel Building 
OLEAN, NEW YORK 
FREEBORN EQUIPMENT CO INC 
N Union at Main St 
PAWTUCKET, RHODE ISLAND 
H G DAVIS INC 
S67 Pawtucket Avanue 
PITTSBURGH 22, PA. 

J H OVERPECK COMPANY 
1112 Houie Building 

TOWMOTOR corporation 

Factory Service Branch 
1336 Ridge Avenue 
PORTLAND », ORECON 
MATERIALS HANDLING EQUIP- 
MENT COMPANY. INC 
902 N W 14th Avenue 
ROANOKE 12, VIRGINIA 
RELIANCE EQUIPMENT & SUPPLY 
COMPANY 

2906 A Williamson Road 

ROCHESTER, NEW YORK 

dow a co 

3240 Monroe Ave 

ROCKFORD. ILLINOIS 

LAWRENCE O WHYBARK 
2714 West State Street 


ALBUQUEROUE, N. M. 

E D FLOURNOY COMPANY 
217 South Suth Street 


ATLANTA, CEORCIA 

W S MURPHEY COMPANY 
2137 Collage Avanue. N E 
BALTIMORE 1». MARYLAND 
E DEANE HARRINGTON 
TOWMOTOR CORPORATION 
Factorv Service Branch 
2100 Aisguith Street 
BOSTON IS, MASSACHUSETTS 
H G DAVIS INC 
e St Mary s Street 

BRIDGEPORT S. CONNECTICUT 

H G DAVIS INC 
195 Dewey Street 

BUFFALO 7, NEW YORK 

DOW h COMPANY INC 
1820 Elm wocxi Avpiiu* 

CAMDEN l, NEW IERSEY 

TOWM070R CORPORATION 
l Cooper Sifppt 


«3>A* RAPZDS, IOWA 

MATERIALS HANDLING EQUIP 
MENT INC 
309 Eighth Avenue 
CHARLOTTE 2, N. CAROLINA 
MATERIALS HANDLERS INC 
325 Svuth Chula h 
CHICAGO 17, ILLINOIS 
TOWMOTOR SALES & SERVICE 
INC 

2940 Fast 96th Street 


CINCINNATI 14, OHIO 

GILBERT MANN COMPANY 
*®20 Centra! Parkway 

CLEVELAND IS, OHIO 

the WALLACE COMPANY 

-aiSSwetlend Building 


DALLAS 1, TEXAS 

MATERIALS HANDLING EQUIP¬ 
MENT CORPORATION 
1012 Southwestern Lite Building 

DAVENPORT, IOWA 

MATERIALS HANDLING EQUIP¬ 
MENT. INC 

401 East Second Street 

DENVER 4, COLORADO 

WESTERN MACHINERY CO 
1004 Speer Building 
DES MOINES t, IOWA 

MATERIALS HANDLING EQUIP¬ 
MENT. INC 

East 1st and Court Avenue 

DETROIT 11, MICHICAN 

THE FRANK COLKER CO 
TOWMOTOR CORPORATION 
Factorv Service Branch 
932S Forest E 

EL PASO, TEXAS 

E D FLOURNOY COMPANY 
310 E Missouri Street 

FRESNO, CALIFORNIA 

VALLEY HANDLING EQUIPMENT 
COMPANY 
717 Broadway 
HOUSTON 11, TEXAS 

MATERIALS HANDLING EQUIP¬ 
MENT CORPORATION 
7131 Navigation Boulevard 
INDIANAPOLIS 22, INDIANA 
KIDNEY WOOD SALES CO 
1502 W Washington Street 
FACKSONVILLE 3. FLORIDA 
THE WALTER C STICH CO 
2175 Commonwealth Avenue 
JOHNSON CITY, TENNESSEE 
EUST1S LANCASTER ASSOCIATES 
John Sevier Hotel Building 
KANSAS CITY C, MISSOURI 
DON T BARNES 6 COMPANY 
16JJ Walnut Street 


towmotor mass 


HANDLING FOR RECEIVING 


KNOXVILLE, TENNESSEE 

EUSTIS LANCASTER ASSOCIATES 
Andrew Johnson Hotel Building 

LOS ANGELES 21, CALIFORNIA 

IRVING G KING AND COMPANY 
621 Mateo Street 
LOUISVILLE 1, KENTUCKY 
MARTIN A CEDER 
917 South 3rd Street 
LUBBOCK, TEXAS 

E D FLOURNOY COMPANY 
23rd Street and Avenue E 
MEMPHIS, TENNESSEE 
GRADY W JONES COMPANY 
1082 Union Avenue 
MILWAUKEE », WISCONSIN 
STOWERS a COMPANY 
4940 North 32nd Street 

MINNEAPOLIS 10, MINNESOTA 

DODGE ENGINEERING & EQUIP 
MENT COMPANY 
S607 Excelsior Boulevard 

MOBILE S, ALABAMA 

JAMES! ALVAREZ A SON INC 
Beauregard at Royal 

NASHVILLE, TENNESSEE 

GRADY W JONES COMPANY 
501 Second Avenue. S 
NEW ORLEANS 13, LOUISIANA 

COATE EQUIPMENT CO INC 
1519 Tchoupitoulas Street 


SEATTLE H, WASHINGTON 

MATERIALS HANDLING EQUIP 
MENT COMPANY. INC 
1437 Elliott Avenue W 
SPOKANE 10, WASHINGTON 
MATERIALS HANDLING EQUIP¬ 
MENT COMPANY. INC 
2624 S Hatch Street 
ST. LOUIS. MISSOURI 
WIESE PLANNING A ENGINEER¬ 
ING INC 

5107 Columbia Avenue 

SYRACUSE 4, NEW YORK 

WILLIAM THOM A COMPANY 
106 North West Street 
TOLEDO 2, OHIO 
SOUTHW'ORTH EQUIPMENT CO 
1214 Cherry Street 
TULSA 10, OKLAHOMA 

CARL D STONE EQUIPMENT CO 
1407 East 6th Street 
WATERVLIET, N. Y. 

INDUSTRIAL EQUIPMENT CO 
1571 First Avenue 

IN CANADA 
MONTREAL 14, QUEBEC 
CANADIAN LIFT TRUCK CO LTD 
149 Beaumont Avenue 
TORONTO 2, ONTARIO 
CANADIAN LIFT TRUCK CO LTD 
413 Terminal Warehouse Building 
VANCOUVER. B.C. 

CANADIAN LIFT TRUCK CO .LTD 
1396 Richards Street 


SALES AND SERVICE 
ARE WORLD-WIDE 



TOWMOTOR 

FACILITIES 


PROCESSING 


. STORAGE • DISTRIBUTION 
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There’s a TOWMOTOR for every 
handling job in large plants and small 

CAPACITIES 1,500 TO 15,000 LBS. 


Towmotor engineering feature* include: 

• One-piece, arc-welded steel frame 

• A powerful hydraulic lift mechanism . . . 
hydraulic pump mounted directly on cam* 
shaft; no power lots ... no pump failure*. 

• Heavy duty transmission permits 2 speeds 
forward and reverse. 

• Extra large air-cooled clutch. 


• Powerful hydraulic brakes. 

• DOUBLE UNIVERSAL JOINT ... pro¬ 
tects engine ogoinst shocks caused by 
transporting heavy loads on rough 
surfaces. 

• Big, anti-friction bearing* make* shifting 
fast and easy. 

• Heavy-duty industrial engine, designed 
especially for Towmotor. 






Model IT-35 Three capacities: 1,5004b*. at 
15-in. lood center; 2,0004b*. at 154*. 
load center; 2,000-lb*. at 24-in. lood 
center. Weight: 3,000-4,000-lb*. Wheel- 
bate: 35-in. Width: 354n. 


- n 



Now! Model 390 Capacity: 3,000-lbs. at 
15-in. load center. Weight: 4,835-5,125- 
lbs. Wheelbase: 39-in. Width: 37%-in. 



Now! Model 460 Capocity: 4,000-lbs. at 
24-in. load center. Weight: 6,210-6,500- 
lbs. Wheelbase: 46-in. Width: 37%-in. 



Mod el IT-56 Copocity: 6,000-lbs.at 25-in. 
lood center. Weight: 8,415-9,000-lbs. 
Wheelbase: 56-in. Width: 42-in. 


New! Model 400-P Capacity: 2,000-lbt. at 
24-in. load center. Weight: 4,030-4,100- 
lbs. Wheelbase: 40-in. Width: 34</«-in. 



Now! Model 480-P Capocity: 4,000-lb*, at 
24-in. load center. Weight: 6,935-7,100- 
Ibt. Wheelbase: 48-in. Width: 42-in. 



Model IT-40 Three capacities: 4,000, 
5,000, and 6,000-lbs.at 25-in. lood center. 
Weight: 7,405-9,160-lb*. Wheelbase: 
60-in. Width: 554n. 


New! Model 420 Capacity: 4,0004b*. at 
15-in. lood center. Weight: 5,500-5,840- 
lb*. Wheelbase: 424n. Width: 37%-in. 



Model LT-SO Capacity: 5,0004b*.at 20-in. 
lood center. Weight: 7,530-7,980-lb*. 
Wheelbase: 504n. Width: 424n. 



Model IT-42 Capacity: 7,0004b*.at 25-in. 
load center. Weight: 9,420-9,90046*. 
Wheelbase: 624n. Width: 42-in. 


Fwll details are available from year Tewmeter Represeotative ... or write Tew a m te r 
Corporation, Div. 8, 1226 L 152ad St., Cleveland 10, Ohio. Or drde No. 61 oa Reader Sorvko Card. 

/I S3 
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Refect 


YOUR MATERIAL HANDLING EQUIPMENT FROK 
THE MOST COMPLETE LINE IN THE WORLD.. 


Production :m<l distribution de¬ 
mand literally hundreds of different 
handling ojrelations. To perform 
those ojk rations with the utmost 
sjx - ed and economy takes a machine 
designed specifically to do each job. 
So there is a definite advantage in 
doing business with an organization 
that never finds it necessary to 
sacrifice efficiency in recommending 
the machine Ircst suited to your 
particular requirements. 


YALE HOISTS are sold through In¬ 
dustrial Supply Distributors refer 
to your local telephone directory or 
ask Yale for the name and address 
of one nearest you. For the name of 
the Yale Truck representative, 
consult your local telephone direc¬ 
tory or write: The Yale O' Towne 
Manufacturing Company, Roose¬ 
velt Boulevard, Philadelphia 15, Pa. 




INDUSTRIAL 
POWER TRUCKS 

Yale Industrial Power Trucks are 
safe. fast, easy to operate, and pro¬ 
vide great maneuverability in close 
quarters. They are overcapacity, 
rugged trucks that cut costs speed 
production through better, faster 
and safer handling, stacking and 
storing of all kinds of materials in 
volume. 

There's a size and type to fit vour 
every materials handling need. Each 
type incorporates such important 
features as safety construction, 
safety controls and safety brakes. 
Careful engineering and manufac 
turmg assure years of efficient serv 
tee at low cost 

The basic types arc shown here 
mollifications can be made to give 
you money saving materials han 
dlmg at its best Special designs can 
be produced to provide such features 
as revolving forks, tilting platforms, 
self dumping hoppers, dump Iwxhes, 
scoops, and soon Capacities range 
up to 8n.mil) lbs., depending upon 
type Si mi r oo.v \ ion m 11 01 

i \u os rm f k is which vot \k» 

IS I I Ml s I | |). 


^ YALE; ) WORKSAVER 
ELECTRIC TRUCKS 

Yale Worksavtr Electric Trucks 
lift, travel bv electric jxtwer Over 
capacity battery 1 2 Volt, battery 
compartment has hinged top. re 
movable sides Separate motors for 
lift, travel. ID 1 x S" drive wheel 
geared to motor no chains Speed 
2 M P H with full load Dual cam 
linger touch controls; two forward 
and reverse speeds Positive hrak 
mg action when handle is vertical 
or horizontal, power shuts of! when 
brake g->es on. quick stops on 
ramps Capacities up to ft.nmi lbs 
Si m> i ot> \ % iom ttii m i \ i i s 

os : M i < k is \l tin it soi ski 
1 S 1 I Ml s | | |» 


L.Ck 


u l- 3 ] 


TRACTORS 

FREIGHT MASTER 

1 

Mwt mry haulage wqatw- 
Hunt. Compact provIdM 

a sharp turning radius. lacy to 
iMBtuvtr in tl«M quarter*. 
Find or automatic coupler, aa 
required. 

Provide fa*t transportation of 
heavy material where a %elf-load inf 
truck i* not required Capaotie* 
up to 2.000 lb* 

Single and i 

*teplc~ lifts. 




irrwr 


7 > 


Low lift platform 
trurk* for *kid 
lo«J« and other 
handling 10 b* 
Capantin 4,000 
and 0,000 lb* 








































. I borr: Tspical speedy. smooth-flowing prralnction opera¬ 
tion using Uo-k-O-.Matic box and positioning stand. 

Insert: Prevalent stoop-bend-stretch provedn re tires oper¬ 
ator. wastes time, holds production down! 

Le/t: U'brk-O- Mafic box on /orb lift truck discharging 
mechanically into damp truck. 



union Mini 

WORK-O-MATIC* 

Multi-Dufy Box and Production Stand 

0 Positions materials at point-of-uso work laval! 

^ Permits uninterrupted flow of materials in process. 

^ Provides for faster, mechanical discharge of box loads. 
0 Moves and stores unit loads. 


Loadisdischarged 
at precisely the 
height desired by 
means of an acces¬ 
sory attachment 
applied to vir¬ 
tually any hydrau¬ 
lically operated 
fork lift track. 


Note how the Work-O-Matic drop-bottom box and positioning 
stand keep parts in process at u-ork level! Numerous case studies 
prove that by eliminating the tiring waste motion of the old "stoop- 
bend-stretch" method, you get up to 50% more production! 

The Work-O-Matic box also cuts other handling time and cost. 
Used with a fork lift truck its drop bottom discharges material 
mechanically into other positioned Work-O-Matic boxes, or else¬ 
where, to keep production moving smoothly and fast! Or, it is quick¬ 
ly, easily positioned on the stand . . . again for automatic discharge 
at work level. Finally, unit loads are readily moved and tiered in 
Work-O-Matic boxes to fully utilize air space and conserve floor areas. 

These multi-duty units are more fully described in Folder MH-808. 
This folder, as well as case studies showing how productivity has 
been increased as much as 52%, are yours for the asking. 


■total W n l Q UaMi tom 
- Santa* Car* M*. IIS. 


THE UNION METAL MANUFACTURING COMPANY, CANTON, OHIO 



BEST COPY AVAILABLE 

from the original bound volume 
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PLAINTIFF’S EXHIBIT NO. 16 

Registered June 5, 1951 Registration No. 543,223 

. PRINCIPAL REGISTER 
Trade-Mark 


UNITED STATES PATENT OFFICE 

The Yale St Towne Manufacturing Company, 

New York, N. Y. 

Act of 1946 

Application October 18, 1947, Serial No. 538,337 



STATEMENT 


The Yale & Towne Manufacturing Company, 
a corporation duly organized under the laws of 
Connecticut, having a principal office in New 
York city, and doing business at 405 Lexington 
Avenue. New York 17, New York, has adopted 
and is using the trade-mark shown in the ac¬ 
companying drawing, for MOTORIZED HAND 
LIFT TRUCKS, in Class 23, Cutlery, machinery, 
and tools, and parts thereof, and presents here¬ 
with five specimens showing the trade-mark as 
actually used in connection with such goods, the 
trade-mark being applied to the goods by plac¬ 
ing on the goods a decalcomania bearing the 
trade-mark, or by applying to the goods a metal 
plate bearing the trade-mark, and requests that 
the same be registered in the United States Pat¬ 
ent Office on the Principal Register in accordance 


with the act of July 5. 1946, and particularly sec¬ 
tion 2(f) of the said act since the mark has be¬ 
come distinctive of applicant’s goods in commerce 
which may lawfully be regulated by Congress as 
evidenced by proof separately submitted. 

Applicant is the owner of the following regis¬ 
tration for the trade-mark “Transporter": Reg. 
No. 422,841, in Class 23. Cutlery, machinery, and 
tools, and parts thereof, under the act of 1920. 

The trade-mark was first used on or about May 
1, 1942, and first used in commerce among the 
several States which may lawfully be regulated 
by Congress on or about May 1, 1942. 

THE YALE & TOWNE MANUFAC¬ 
TURING COMPANY. 

By CALVERT CAREY, 

President. 






205 


PLAINTIFF'S EXHIBIT 110. 17 

Registered Mar. 13 ,1951 Registration No. 539,161 


PRINCIPAL REGISTER 
Trade-Mark 


UNITED STATES PATENT OFFICE 

Manning, Maxwell & Moore, Inc., New York, N. Y. 

Act of 1946 

Application October 11,1947, Serial No. 537,602 



STATEMENT 


Manning, Maxwell & Moore, Inc., a corporation 
duly organized under the laws of New Jersey, hav¬ 
ing its principal office in the Chrysler Building, 
New York, New York, has adopted and is using 
the trade-mark shown in the accompanying 
drawing, for ELECTRICALLY DRIVEN HOISTS, 
in Class 21, Electrical apparatus, machines, and 
supplies, and presents herewith five specimens 
showing the trade-mark as actually used in con¬ 
nection with such goods, the trade-mark being 
applied to the goods by means of name plates 
and to trade literature associated with the goods, 
and requests that the same be registered in the 
United States Patent Office on the Principal 
Register in accordance with section 2(f) of the 
act of July 5,1946. 


The trade-mark was first used in another form 
in November 1921, and in the particular form 
herein shown in May 1942 and first used in com¬ 
merce among the several States which may law¬ 
fully be regulated by Congress, in May 1942. 

The trade-mark has been in substantially ex¬ 
clusive and continuous use in commerce law¬ 
fully regulated by Congress for the five years next 
preceding the filing of the application. The 
trade-mark has become distinctive by reason of 
such use and as evidenced by proof separately 
submitted. 

MANNING, MAXWELL & MOORE, INC., 
By ET JSE VON MAUR, 

Secretary. 
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FORK LIFT TRUCKS, 
TRACTORS, ACCESSORIES, 
SPECIAL ENGINEERING 


SALES and SERVICE FACILITIES in all principal 

cities in the United States and Canada 



Located in all motor mduttnal and distribution 
areas, Towmotor Sales and Service Representatives 
ore equipped with unequalled facilities to help 
you solve you' hondling problems. 

Your nearest Towmotor Representative maintains 
o staff of shilled factory-trained mechanics and a 
complete stock of factory-specified parts to ossure 
speedy service for full time operation of your 


Towmotor equipment. Check the following list of 
cities in the U. S. and Conada where Towmotor 
Representatives are located. For the name and 
address, look under "TOWMOTOR" in the 
Classified Telephone Directories. 

Towmotor Sales and Service Representatives are 
located in: 


NEW YORK IS, NEW YORK 

A A MOORE DISTRIBUTORS 
TOWMOTOR CORPORATION 
F*ctory Service Brunch 
III Leroy Street 

NORFOLK, VIRCINIA 

TOWMOTOR CORPORATION 
Fectorv Service Branch 
2706 Granby Avenue 

OAKLAND 7, CALIFORNIA 

TOWMOTOR CORPORATION 
699 4th Street 

OCDEN, UTAH 

THE HORSLEY COMPANY 
401 Kieael Building 
OLEAN, NEW YORK 
FREEBORN EQUIPMENT CO INC 
N Union at Main St 
PAWTUCKET, RHODE ISLAND 
H G DAVIS. INC 

S87 Pawtucket Avenue 
PITTSBURGH 22, PA. 

I H OVERPECIC COMPANY 
1112 House Building 
TOWMOTOR CORPORATION 
Factory Service Branch 
i338 Ridge Avenue 
PORTLAND *, OREGON 
MATERIALS HANDLING EQUIP¬ 
MENT COMPANY INC 
902 N W I4lh Avenue 
ROANOKE 12, VIRCINIA 
RELIANCE EQUIPMENT 4 SUPPLY 
COMPANY 

2906 A Williamson Road 

ROCHESTER, NEW YORK 

DOW 6 CO 
3240 Monroe Ave 

ROCKFORD, ILLINOIS 

LAWRENCE O WHYBARK 
2714 West Stste Street 


ALBUQUEROUE. N. M. 

E D FLOURNOY COMPANY 
217 Sdotn Siath Street 

ATLANTA, CEORCIA 

W S MURPHEY COMPANY 
2137 College Avenue N E 

BALTIMORE IS, MARYLAND 

E DEASE HARRINGTON 
TOWMOTOR CORPORATION 
Factors Service Branch 
210C Aisquith Street 

BOSTON 15, MASSACHUSETTS 

H G DAVIS INC 
8 St Mary s Street 

BRIDGEPORT S, CONNECTICUT 

H G DAVIS INC 
195 Dewey Street 

■UrrALO 7, NEW YORK 

DOW 4 COMPANY INC 
1820 Elmwood Avenue 


CAMDEN 1, NEW JERSEY 

TOWMOTOR corporation 
1171 Cooper Str»«t 

cedar RAPIDS, IOWA 

MATERIALS HANDLING EQUIP¬ 
MENT INC 
^9 Eighth Avenue 

CHARLOTTE 2, N. CAROLINA 

MATERIALS HANDLERS. INC 
325 South Church Street 
CHICAGO 17, ILLINOIS 
TOWMOTOR SALES 4 SERVICE. 
INC 

^940 East 96th Street 

CINCINNATI 14. OHIO 

GILBERT MANN COMPANY 
*020 C«ntr*i Parkway 

^tVCLANO 15, OHIO 

the Wallace company 

•elS Swetland Building 


DALLAS 1, TEXAS 

MATERIALS HANDLING EQUIP 
MENT CORPORATION 
1012 Southwestern Lite Building 

DAVENPORT, IOWA 

MATERIALS HANDLING EQUIP- 
MENT. INC 

401 East Second Street 

DENVER 4, COLORADO 

WESTERN MACHINERY CO 
1004 Speer Building 

DES MOINES «, IOWA 

MATERIALS HANDLING EOUIP 
MENT, INC 

East 1*1 and Court Avenue 
DETROIT 13, M1CHICAN 

THE FRANK COLKER CO 
TOWMOTOR corporation 

Factory Service Branch 
932S Forest E 

EL PASO, TEXAS 

£ D FLOURNOY COMPANY 
310 E Miaeoun Street 

TRESNO, CALIFORNIA 

VALLEY HANDLING EQUIPMENT 
COMPANY 
717 Broadway 
HOUSTON 11, TEXAS 
MATERIALS HANDLING EQUIP¬ 
MENT CORPORATION 
7131 Navigation Boulevard 
INDIANAPOLIS 22, INDIANA 
KIDNEY WOOD SALES CO 
1502 W Washington Street 
JACKSONVILLE 3, FLORIDA 
THE WALTER C STICH CO 
217S Commonwealth Avenue 
JOHNSON CITY, TENNESSEE 
EUST1S LANCASTER ASSOCIATES 
John Sevier Hotel Building 
KANSAS CITY S, MISSOURI 
DONT BARNES A COMPANY 
1823 Walnut Street 


70 WMOTOR MASS HANDLING FOR RECEIVING 


KNOXVILLE, TENNESSEE 

EUSTIS LANCASTER ASSOCIATES 
Andrew lohnaon Hotel Building 

LOS ANGELES 21, CALIFORNIA 

IRVING G KING AND COMPANY 
821 Mateo Street 
LOUISVILLE 1, KENTUCKY 
MARTIN A CEDER 
917 South 3rd Street 
LUBBOCK, TEXAS 

E D FLOURNOY COMPANY 
23td Street and Avenue E 
MEMPHIS, TENNESSEE 
GRADY W JONES COMPANY 
1082 Union Avenue 
MILWAUKEE », WISCONSIN 
STOWERS 6 COMPANY 
4940 North 32nd Street 

MINNEAPOLIS It, MINNESOTA 

DODGE ENGINEERING 4 EQUIP 
MENT COMPANY 
5807 Excelaior Boulevard 

MOBILE 5, ALABAMA 

IAMES J ALVAREZ 4 SON INC 
Beauregard at Royal 

NASHVILLE, TENNESSEE 

GRADY W JONES COMPANY 
SOI Second Avenue. S 
NEW ORLEANS 13, LOUISIANA 

COATE EQUIPMENT CO . INC 
1519 Tchoupitoulai Street 


SEATTLE M, WASHINGTON 

MATERIALS HANDLING EQUIP 
MENT COMPANY INC 
1437 Elliott Avenue. W 
SPOKANE 10, WASHINGTON 
MATERIALS HANDLING EQUIP¬ 
MENT COMPANY INC 
2624 S Hatch Street 
ST. LOUIS, MISSOURI 

WIESE PLANNING 4 ENGINEER 
ING INC 

5107 Columbia Avenue 

SYRACUSE 4, NEW YORK 

WILLIAM THOM 4 COMPANY 
106 North Writ Street 
TOLEDO 2, OHIO 

SOUTH WORTH EQUIPMENT CO 
1214 Cherry Street 
TULSA 10, OKLAHOMA 
CARLD STONE EQUIPMENT CO 
1407 East 6th Street 
WATERVLIET, N. Y. 

INDUSTRIAL EQUIPMENT CO 
1571 Fitat Avenue 

IN CANADA 
MONTREAL 14, QUEBEC 
CANADIAN LIFT TRUCK CO LTD 
149 Beaumont Avenue 
TORONTO 2, ONTARIO 
CANADIAN LIFT TRUCK CO LTD 
413 Terminal Warehouse Building 
VANCOUVER, B.C. 

CANADIAN LIFT TRUCK CO .LTD 
1396 Richards Street 




PLAINTIFF’S EXHIBIT NO. 19 
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MacRAE’S BLUE BOOK -J! 


AW 


CARBIC Processed and B riquet te * CtWwi Car. 
bldai MrUMt Aaetytaw* Flaed Lights and 
Oanar a t a ra Tha Linda Air Products Co.. Car¬ 
bide A Carton Bldg., *2 X. 42nd St. Nr* 

Tork IT. N. T. 

CARBtTOL Solvents Cartlda * Carbon Chemt- 
<mla Corp., SO E. 42nd St., Maw Tork IT. 
N. T. 

CARSO Caaa-Hardantno Compound—Rodman 

Ctirmteai Co.. Verona. Pa. 

CARSO Palnta and Waterproofing Materials— 
Chatfleld Mfs- Co.. Cartharn. Cincinnati. O- 
CARBO-CLEANER Carburizing Compound 
Cleaning Machine—'Thurner Engineering Co.. 
809 W. National Ava, Milwaukee. Wla. 
CARSO-DURO Retractorlee—Ohio Vatlejr Clay 
fn. ftteuhenvllle. O. 

CARBOFENE Phenolic Reelna—C. J. Oaborn 
Co.. 121 Naaaau 8t.. Now Tork. 
CARBOPRAX Brick Tlla Special Shapes and 
High Temperature Cement*—Tha Carborun¬ 
dum Co. (Rafractor Dir.). Perth Amboy. N. J. 
CAROOOCN Synthetic Reelne—C. J. Oebom Co.. 

122 Naaaau St.. New Tork. 

CARBO-ORAPH Pooling Palnta— Bla ck Dia¬ 
mond Paint A Vamiab Wka., Inc.. Cincinnati. 
Ohio. 

CARBOLA Disinfectant*—Carbole Cbetnleal Co.. 

Inc.. Natural Bridge. N. T. 

CARBOLAC Carbon Black—OodfraT In Cabot 
Co.. Inc.. 242 Heaoon at.. Boa ton. Maaa 
CARBOLABTlC Roof Paint—Tbompoon AC 
pany. iu»6 Allegheny Ava.. Oakmnnt. Pa. 
CARBO-LASTIC Semi-Liquid Aabaa _ 

Inq—J. s. Hama Co.. Wooster. O. 
CARBOLETTA Dlalnfectant—Jamaa Good. Inc, 
210? E. Susquehanna. Philadelphia, Pa. 
CARBOLIC IDE Insecticides—Hoekwald Chew 
leal Co.. 121 MlealaalDpi. Man Francisco. Cal. 
CARBOLIC-OL Wood P reservative .Bharwln- 
Wliltama Co.. 1*1 P rospect At*. N. 
Cleveland. O. 

CARBOLINEUM (Trade Mark No. 14042) Weed 
Preeervetlve Carbollnoum Wood Pr ees r i lng 
Co.. SSI W. Highland Ava. Milwaukee. Wla 
CARBOLITE Abraelve Grains. Rubbing Brlaka, 
Grinding Wheel*—American Emery Wheel 
Works. K. River A Waterman 8ta. Provi¬ 
dence. R. L 

CARBOLITE Calcium Carbide—The Unde Air 
Producte Co.. Carbide A Carbon Bids.. 80 X. 
42nd St. New Tork IT. N. T. 

CARBOLOID Termite Exterminator; Wood Pea- 
server—Bnaro Products Co.. 20-20 Norris 8L, 
Buffalo. N. T. 

CARSOLON Silicon Carbide Abraehre—The 
olon Co.. Blaadall. If. T. 

CARSOLOY Cemented Cartlda Taala—CartolOT 

Co. lnc.. 11185 East S Mila Dr., Detroit U. 
Mteh. 

CARBOLOY Cemented Tungeten Cartlda Oaa- 
eral Electric Co.. 8ehaneotady. N. T. 
CARBO*MAGNETIC Sharpening Stonaa—Good¬ 
rich Orindlng Wheel Co, Chicago. 
CARSOMANK Oil-Hardening Tool 
trmt Allov Steel Co. Detroit. Mich. 

CARBON Graphite Bridge Pali 
Long. Jr, Co. Loulrrttje. Ky. 

CARBON HILL Cea I—Amherst 
Cheneeton. W. Va. 

CARBON Packing. Rubber Haaa _ 

I no—New Tork Balttns A Packing Co. XTM 
Broadway. Haw Tork. 

CARBON PanaMa American Pencil Co. H o b #- 
ken. H. J. 

CARSON Ralaee—Superior Plaka OrapNta Co. 

Pi ret Natl Bank Bldg.. Chicago. 

CARBON Teal Steel—Latrobe Electric Steal 

Co.. Lacrobe. Pa. _ 

CARBONA Cleaning Fluid. Grease Absorbent 
Powder—>hee Whltener. Shea Polishes. Soap- 
leea Lather Carbons Products Co. 30* W. 
2*th, New Tork. 

CARBONA WALL-WIPS Cleaner—Carbons 
Products Co. *04 W. Mth SL, New Tork. 
CARSONOALS Compressors and Condensers 
Carbondato Machine Corp. Harrison. N. J. 
CARBONSX Rubber Softener and Reinforcing 
Agent—Tha Barrett Dtvfaton, Allied Ch am lead 
A Dye Cora., 22 Rector 8L, New Tork 2. N. T. 
CARBONITE Brake Lining—L J. MUay Co. 

1020 W. Adams SL. Chicago. 

CARBONITE Silicas Cartlda Oralna—O sboibI 
Abrasive Co. Inc, Niagara Palls. H. T. 
CARBONIZING Casting Paint—Ooeben MfB. 
Co.. Warren. O. 

CARBONIZINO Coating Paint far Iron and Steal 
—Vlta-Var Cor*.. M Albert Ava, Newark. 

N. J. 

CARBONOID Grinding W h eel * General Grind¬ 
ing Wheel Corp.. Philadelphia. Pa. 
CARBONOID Boot Destroyer—Waldum Prod¬ 
uct* Co.. North Madlaon. 2nd. 

CAR80NOT Charoeal — Pactflo By-Prod nets 
Co. San Jora Cal. 

CARBONOX Metal Plnlahaa W . P. mile* A 
Co. Inc, Ml If Iart na, Su Pranctaoo CBL 
CARBONSCT Farms —P atted 
later Go. 5022 A CatUoraM Art, 


a okas Lobai- 


CARBORADIANT C a m bwattan Chamber*—Tba 
Carborundum Co (Refractory Dtv.), Perth 
Amhoy. H. J. 

CARSORITS Grinding W k aala T ltrifled Wheal 
Co.. West field. Maaa. 

CAR80RIX Abrasive Cloth—Rtx Saodpapm Co. 
Inc.. 1*52 Park Ava.. New Tork. 

CARBORUNDUM BRAND Silicon C a rtlda 
Wheels. Sharpening stones. Coated Abrasives 
—Tha Carborundum Co. Niagara Palis, N. T. 

CARBO SAN Disinfectant—MUwaa 
cants Co, Milwaukee, Wla. 

CARSOSEAL Anti.Leak—Carbide A Carboa 
Chemicals Corp, 24 E. 42nd St, New Tork 
17. N. T. 

CARBOSOTA Liquid Creosote Oil for Preserv¬ 
ing wood—Tha Barrett Division, Allied 
Chemical A Dye Corp, 22 Rector St, Haw 
Tork 2. H. T. 

CAR BO WALT Grinding Wheals — Waltham 
Grinding Wheel Co. Waltham. Maaa. 

CARBOWAX Compound*—Carbide A Carbon 
Chemicals Corp, 20 K. 42nd St, Haw Tork 

17. H. T. 

CARBOXIOS Fumiga n t - Car bide and Carboa 
Chemicals Corp, 10 X. 42nd St, Haw Tork 

17. N. T. 

CARBOZONB Olalnfaetant—James Good, Ido. 
2107 E. Susquehanna, Philadelphia. Pa. 

CARCO Bulldozers. Road builder*. Lag Yardere. 
Hoists, Etc. far Tractors ■ Pacific Car A 
Foundry Co. 81#. W. Hudson SL. Beattie. 
Wash. 

CAR-CREEK Crack A Crevice Compound— 
Cmturv Mfg. Co. Inc., Buffalo H. T. 

CARD Flat Chains—Link Belt Company, Chi¬ 
cago 2, lit, Indianapolis 2, Ind, Philadelphia 
40. Pa, Atlanta. Dallaa 1. Tex, Minneapolis 5. 
Minn, San Francisco 24. CaL, Loa Angeles 
IS. Cal, Seattle 4. Wash, Toronto 2, Can. 

CAROAK Microphone—Electro Volos Mfg. Co. 
Inc, list South Band Ava, South Bend. Ind. 

CARO. BOUND See Wool Soen gaa S ch roedar 
A Tremajma. Inc, SL Louie. Mo 

CARDIFF Wan Plas t er C ardiff Gypsum CO. 
Port Dodge la. 

CARDINAL Sand Paper — Gilbert Paper Co, 
Menaeha. Wla 

CARDINAL BRAND Mechanical Accessaries 
for Automobile. Aeroplane, Electrical and 
Household Appliances—Tba Chaa. Fischer 
Boring Co. 744 Kent Av»„ Brooklyn. W. T. 

CARDINAL BRANO Ribbons—Mnter-Bryaat- 
Plerre. Division of L. C. Smith A Corona 
Tv n ewriters. Inc, Aurora. HI. 

CARDINAL Motor Oils—Milwaukee Lubricants 
On Milwaukee. Wla 

CARDINAL Qulck-Actlan Vlaaa Car dinal Ma¬ 
chine Co, Olendala 5. CaL 

CAROINAL Springe B ar b er Mffe. Co, Ahdw 
son. Ind.. 

CARDINEER Visible Filing Syeteme—-Dletoold 
Safe A T-ock Co, til Mulberry ltd, S. *_ 

* Canton. O. 

CAROINELL Ink Eradkatar Sets—Cardinal! 
Corp, Montclair. H. J. 

CAROINELL VELLUM Tracing Papers (Val¬ 
lum. SluveL Xtra)—Cardinal! 
clalr. H J. 

CAROIOGRAPHIC Electreeardtegraphle 

Eastman Kodak Co. 242 State St, R o ch aata r 
4. N. T. 

CARDOLITE Oil Soap Cabla-aaallng Compound 
—rrvtngton Varnlrt A Insula t or Co. Irving- 
ton. H. J. 

CARDOX Safety Mining Fire Extinguishing 
Sy et eme : Airport Fire Truck*; Tranaltank 
Fir* Extinguishing Unite—Cardo* Corp.. M7 
H. Michigan Ava, Chicago. 

CARDOXIOE Raganaratlng Chemical far Oxy¬ 
gon Breathing Appara tu s Mi na Safety Ap¬ 
pliance* On, 222 If. Braddock Aye, Pitts¬ 
burgh 8. Pa. 

CARDWELL ALLSTCEL Oil WeH Servicing 
Winches. Rotary and Standard Teal Drilling 
Units. Sldebooma. Dallies. Slooks and Pipe 
Tong#—Card w*n Mfg. Co. Inc, Wichita. 
Kana. 

CARDWELL Friction Draft Gear* Bolster 
Springs. Truck Springe Cardwell Wearing* 
hniie* Co, 822 A Michigan Ava, Chicago 

CARDWELL Radio Equipment—'Tba A Pm D. 
Cardwell Mfg. Corp, 82 Proapact St, Brook¬ 
lyn. N. T. 

CAR ECO One Piece Furnace Lining. Fir* Clay. 
Baffling Menallthlo — Carolina Refractories 
Co HartsvMe. 8. C. 

CARSNCO Carbon Sru sh es C a rbon Engin ee r 
Ing Cora. Singer, Wla. 

CARSW Cutting Nipper* K W. ltobtnsoo Co. 
It Warren St, New Tork. 

CA PEW’S Nipper* M . W. Robinson Co. 82 
Warren St. Haw Tork. 

CAREY Bathroom Cabinets—Miami Cabinet 
Dtv. of the Phillip Carey Co, Middletown, a 

CAREY lodlzod Salt—Caray Salt Co. Hntohin- 
•on. Kana. 

CAREY'S Mineral Supplement Sal t Cra y Bait 
Co, Hutchison. Kana. 

CAREYSTONE Corrug a ted Reeling and Siding 
—Philip Carey Mlg. Co, Looklaad. Clncln- 
natL O. 

CAR-FERRY Sta t ie aery — Soh mldtm aji Oa, 
Haaltowoo, Wla. 


W. Robinson Co, S 


Carp, Mont¬ 


and TlsriaJ 
r. 1*4* Circles 


CAROOVEYOR Air Ca rga Salt Conveyer—The 
Ha pi d*-Standard Company. Inc, 208 Paemlaa 
National Bank Bide, Grand Rapid* 2, Mich. 
CARHIOS Railway Finla h aa Pittsburgh Plata 
Olaea Co. Paint Dlv, 222 Pittsburgh Ava, 
Milwaukee. Wla. 

CARIBBEAN BLUE Kitchen U tensile—Tha 
Moors EnameltHE * Mfg. Co, West Lafay¬ 
ette, O, 

CariSeAn Shark Lae thee—Ocean Leather 
Corn, 41 Garden. Newark. N. J. 

CARIBE Cold Water Paint—Tha Muralo Co. 

Inc, Suten Island. N. T. 

CARICO Railway Buppllao. lean Sara (solid and 
hollow). Drill Steal (solid and hallow): Ac¬ 
tivated Carbon; Tank*—Oaorge H. Carey Co. 

1 Broadway. New Tork 4, NT T. 

CARIORAIN Elevator Beftlng—Tba B. P. 

Goodrich Co, 400 A Main St, Akron 18/ O. 
CARI-LITE Luggage—The Horton A Hubbard 
Mfg. Co, East Somerville, Maaa. 

CARINSUL Steal Railroad Car Insulation— 
John*. Man villa, 22 A 40th St, Naw York IS, 
N. T. 

CAR ITS Piercer Paint* B righton Bsctrie Steal 
Casting* Co, Beaver Pall*. Pa 
CAR-LIFE Compound Cantilever Automobile 
Jacks—Southern Engineering Co, lnc., 212 
W. Fifth SL, Loa Angeles. Calif. 

CAR-LIFE Mater Oil Cleanser—OH Puitflar. 

Inc.. 2410 Broadway. Oakland. CaL 
CARLING Bln wets C arling Turbina 
Co. 22 SL John’s Bond. Wo 
CARLISLE Dump Trailer* CariMls 
Works. Inc, Longview, Tax. 

CARLL Wrenches—ML 
Warren SL. Haw Tork. 

CARL-MAYER Ovens: Pryarti Purnaaeet Air 
Heatara-^The Cart-Mayar Corp, 203a anettd 
Bm Ava, Cleveland, O. 

[CAR LOADER Lifting. Carrying 
Fork Truc k — Cl ark Tructnctor. 

Drive, Battle Creak. Mich. _ 

CARLSON Kitchen Range OS Burners—Cartoon 
Bros. Tool A M ac hin e Co, lnc, IS B SL. 
Boston. Maaa 
CARLSON S care T a ste rs T hwing-Albert In¬ 
strument Co, 5222 Pulaski Ava, Philadel¬ 
phia Pa 

CARLSON “T” S k ate *--John Cartoon A 8aaa 
Inc, 13 Caas St, Spiingflsld. Maaa 
CARLTON Autemablw Lamps—Carlton Lamp 
Corp . IM A 12th, Newark. H. J. 

CARLTON Cetten Thread—Orrat leikee Thread 
Co, 2005 Wootworth Bldg, Haw York T, N. T. 
CARLTON Stainless Steal Ware—Decorated 
Japanned War* and Cake Saver*—Carrptttoa 
Metal P roduct* Co, Carrolltoo. O. 

CARLYLE Faea Brick. Quarry Tlla—Tba Car¬ 
lyle Tile Co, Coal Orove (Ironton) O. 
CARLYLE Iran Beards W atart Mfg. Co, 2nd, 
Ceriarburg, Wla. 

CARLYLE PertaMa Pt u nanr ap ha —Har p! u ni 
Mfg. Corp, 40 Croaa St, Newark. H. J. 
CARMELCRISP Confectionary Machines—Long 
Eaklna Co, Springfield. O. 

CARMO Dental Pla s ter C r esce n t Dental MfX- 
Co, 122* A Crawford Are, Chicago. 
CARMOJON inner Tube# Carltole Ttta A ttnb- 
»r. Carlisle. Pa. 

CARMOTE Paints and Varnlahaa —Carpentar- 
Morton Co, 77 Sod bury. Boston. Mara 
CAR . NA • CRETE Raaurfecar for C an crt ta 
Floor*—Continental Car-Na-Var Corp, Bra- 
til. Ind. 

CAR-NA-LAC Wax Type Floor Finish—Con¬ 
tinental Car-Na-Var Corp, Brazil. Ind. 
CAR-NA-PAINT Floor Paint—Continental Car- 
Na-Var Corn, Rraatt. Ind. 

CAR-NA-SEAL Saal and Ftnlah (far Oymna- 
alums and Wood Floor*)—Continental Car- 
Na-Var Corn, ftresfl. Ind. 

CARNATION 28AND Carton Paper and Type¬ 
writer Ri b bon s M tDer-Bryant-Plaroe. Divi¬ 
sion of L. C. Smith A Corona Typewriter*. 
Inc, Aurora, IB. 

CARNATION TeUat P*2a*—The Union Paw 
A Twine Co, Dent. M. SL Clair Art A w. 
2nd SL. Cleveland. O. 

CARNATION-CREAM Metal Polish—Backlay- 
fUlaton Co, Chicago. 

CAR-NA-VAR Fleer Treatment. Rug Cleaning 
Machines. Vacuum Scrubber (for Rugs and 
Carpets—Continental Car-Na-Var Corp, Bra- 
sfl. Ind. 

CARNCO Magnesia Pipe and Sellar Coverings 
—Central Asbestos A Magnesia Co, 214 w. 
Grand Art, Chicago. 

CARNEGIE TECHNICAL Color*. Inks and 
Musllaga—Wlnx Products Co, Inc, Carn e gi e. 
Pa. 

CARNELIAN Oranlta—Cold Spring Granite Co¬ 
lne, Cold 8orlng. Minn. 

CARNES Artificial Lim b * Ca rnes Artificial 
Limb Co, 204 X. 12th. Kansas City. Mo. 
CARNES’ Centrifugal Clarifier: Chip Trucks: 
Sump Tank Cleaning Maehlna—W. B. Caznaa 
Co.. Madlaon 4. Wla. 

CARNEY 
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.Classified Material Section 




LOADERS 


Metal Utbograpllng A Coating Corp.. na w. 
CStb St, Chicago. 

Nelke sign Utt. Co, Inc.. 11S Worth St.. New 
York. 

Ohio Corrugating Co.. Warren. O. 

Parker Metal Decorating Co.. 1325 S. Howard 
St. Baltimore, Md. 

REYNOLDS MKTALS CO, INC., Poll Division, 
Reynolds INetaJa Bldg., Richmond IS, Va. 

.Foe Advertisement See Index, page 7 

WITtO STATU STEEL PRODUCTS CO., it 
Rockefeller Plaza, New York. (Alao on 

Shipping Druma). 

.Foe Advertlaemant See Index, Page 7 

Wolverine Supply A Mfg. Co.. 1200 western. 
N.S, Pittsburgh. Pa. 

UTHOPONE 

Bauer Co.. PhUllp. IS E. 41st St.. New Tork. 
Chemical A Pigment Co.. The. 1396 Union 
Commerce Bldg.. Cleveland. O. 
du Pont do Nemours A Co.. Inc.. E. L. Pig¬ 
ments Department. Wilmington 98, Del. 
(High Strength Tltavated). 

CA61X-PICMKR COMPANY, THE, 800 American 

Bldg., Cincinnati 1, O. 

.For Advertisement See Index, Page 7 

: EAGLE LI T H 6 PONE 

Sy bright white p l peee t with bl* 


CASPERS TIN PLATE CO. 
Metal Decorators 

Coating • Lacquering • Lithographing on Metal 
Tin Plate • Black Plate • Aluminum, etc. 

A New and Modem Plant devoted entirely to 
Lithographing Operations for customers' requirements 


QUALITY WORK 


QUICK SERVICE 


4100 W. 42nd Place 


Chicago 32, Illinois 


THE EAGIE-PICHER COMPANY 

900 Americon Building, Cincinnati, Ohio t - 


1.000 ie 7,000 lb*, 
ropociiy Ie pv m iel 


Harshaw Chemical Co.. The. 1939 E. 97th St.. 
Cleveland 6. O. 

New Jersey Zinc Co.. The. 160 Front St.. New 
York. 

Oehom Co.. C. J.. 132 Nassau. New Tork. 
Republic Chemical Corp.. Cliff A Beckman Sts.. 
New Tork 7. N. T. 

United Color A Pigment Co... Dlv. of Inter- 
chemical Corp.. McClellan St.. Narwark, 
N. J. (Tltanated). 

Whittaker. Clark A Daniels. Inc.. 260 W. Broad- 
wrreo CHEMICAL. CO, formerly Wlehnlok- 
Tumpeer, Inc., Tribune Tower, Chicago and 

296 Maditon Ave, New York.. .. 

.For Advertleement See Index. Pege 7 

LITHOPRINTS 

Lithoprint Co. of New York. 14S Hudson St.. 
New York (and Baulpment). 

SHAW BLUE PRINT MACHINE CO, INC. 7 

Campbell «t_ Newerk 2, N. J.. 

.For Advertisement See Index. Pege 7 

Uttarsi See Stretchers (Litters) 
Load Binders: See Binders, Load, 
Log and Lumber 

LOAD-RATIO-CONTROL Equip¬ 
ment, Electric 

GENERAL. ELECTRIC CO- Schenectady. N. Y. 

Far Advf. eed eao r a v * AMbahr see Page 7 

Loaders* Alfalfa:' 8ee Loaders, Hay 
LOADERS and Unloaders, Boat 

Alvey-Fe rguson Co.. The. Cincinnati. O. 

JEFFREY MFQ. CO, THE. S7S-SS R. Fourth 

■L, Ooiumbus IS, O.. 

, .For Advertleement See Index, Page 7 

lameon Corporation. 900 Lamson St. Syra¬ 
cuse. n. T. 

u NE-SELT CO, Chicago S, III- Indianapolis 6, 
Ind.. PhltadetphiaaO, »*, Atlanta. Oellae 1, 
Tex, Minneapolis 8, Minn.. San Francisco 

• .For Advertisement See Index. Page 7 

PORTABLE MACHINERY. Oiv. A. B. Farquhar 

Company, 220 R. Duke St, York, Fa._ 

. . For Advertisement See Index. Page 7 

STEPH INt - ADA MS ON MFQ. CO, SSO Ridge¬ 
way Rye, Aurora, III. 

.For Advertlee m ent See Index. Page 7 

WELLMAN ENGINEERING CO, 7005 Central 

*»•, Cleveland. O. (Coal). 

.For Advertleement See Index. Page 7 

LOADERS and Unloaders. Car 

ATLAS CONVEYOR CO, P. O. Box SS. Cllnton- 

»«!* . Wis..For Advt See Index, Page 7 

EA WWR -Q R EERE COMPANY. 70S Weet Park 
Awl, Aurora, III..For Advt See Index, Page 7 
Byers Machine Co, 183 Sycamore. Ravenna. 
ohl °- 

Chicago Automatic Convevor. Cicero. IB. 
Conveyor Systems. Inc.. 329 S. California Ave.. 
ChlcAjco. 

Hyet-r Company. 2909 N. E. Clackamas St. 
Portland L Ore. 

Industrial Brownholet Corp.. Bay City. Mich. 
... /Loader* and Wagons). 

JAEGER MACHINE COMPANY. THE. SSO Duhlla 

Columbus 98, O.. 

.For Advertisement Sea Index. Page 7 

Par s tr eet addressee and past 


CL4RK 

CARLOADER 

GAS OR BATTERY 
POWERED 

CLARK TRUCTRACT0R 

1943 CltCLt DtIVf 
XATTIE CXIIIC. MICH. 


Ottumwa Box Car Loader Co.. Ottumwa. la. 
(Electric for loading bulk, sacked or boxed 
product*). 

PORTABLE MACHINERY, Dlv. A. A. Farquhar 

Company. 220 N. Duke St, York. Pa.- 

.For Advertisement See Index. Pegs 7 

Sprout Waldron A Co-. 36 Waldron St. Muncy. 
Pa. (Grain, etc.) 

STEPHERS-ADAMSON MFQ. CO, SSO Ridge¬ 
way Ave, Aurora, lit (Brain, Salt, Fertil- 

OtCe) eeeeeeeeeeeee eeweeeeaeeeao 

.For Advertisement See Index, Page 7 


Lamson Corporation, 900 Lamson St. Syra¬ 
cuse. N. T. 

UNK-BELT CO, Chicago S. Ill, Indianapolis S. 
Ind, PhJIadelphladO, Pa, Atlanta, Dallas 1, 
Tex, Minneapolis S. Minn, Sen Francisco 
24, Cal- Los Angeles SS. Cel, Seattle 4, 

Wash, Toronto i, Can.. 

.For Advertisement See Index. Page 7 

Meyer Co.. Inc.. Henry H.. 110 S. Howard. Bal¬ 
timore. Md, and Washington. D. C. (Dire.) 
Nelson Iron Works. Inc.. N. P.. SIS BloomQeld 
Ave, Passaic. N. J. 

PORTABLE MACHINERY. Dlv. A. B. Farquhar 

Company, 220 N. Duke Bt, York, Fa..... 

.For Advertleement See Index, Peoe 7 

Renick & Mahoney. Inc.. 116 Liberty St. New 
York 6. N. Y. (Tank Car. Tank Truck). 

STEPHERS-ADAM80N MFC. CO, SSO Ridge¬ 
way Ave, Aurora. Ill._ 

.For Advertleement See Index, Page 7 

LOADERS, Automatic, Coal Bucket 

Alvey-Ferguson Co, The. Cincinnati. O. 

Barber-Greene Company. 703 West Park Ave, 
Aurora. Ill. 

Bartlett A Snow Co, The C- O, 6214 Harvard 
Ave, Cleveland 3, O. 

Finch Mfg. Co, Scranton. Pa. 

JEFFREY MFQ. CO, THE. S7S-SS N. Fourth 

St, Columbus Id, O.. 

.For Advertlee m e n t See Index. Page 7 

LINE-BELT CO, CMoego S. Ill, Indiana polls d, 
Ind, Philadelphia 40. Pa, Atlanta. Oellae 1, 
Tex, Mlnneepeila S. Minn, Sen Franelaoo 
24, Cal- Loe Angeles SS. Cel, Seattle 4. 

Wash, Toronto S, Can.._ 

.For Advertisement See Index. Page 7 

Ogle Construction Co, 33 X. Jackson Blvd, 
Chicago. 

Loaders, Bag: See Loaders, Box Car 
LOADERS, Box-Car 

Conveyor Systems, Inc, 819 & California Ave, 

Halsa h Mfg°’ Co, Inc.. George. 339 Canal Place. 
New Tork 31. fc. T. (Box Cam. Canal 
Boats, etc.) 

Hyater Company. 2909 N. E. Clackamas St, 
Portland L Ore. 

JAEGER machine COMPANY. THE. SSO Dublin 

Ave, Columbus IS. O. ... 

.For Advertiaement See Index. Page 7 

ramson Corporation. 900 Lamson St. Syra¬ 
cuse N T. 

UNE-SELT CO, Chicago S. Ill, Indiana poll* d, 
Ind, Phlledelphla 40. Pa, Atlanta. Dalles 9, 
Tex, Min n eapolis S. Minn- San Franeleoe 
24, Cel, Loe Anoelas S3, Cal, Seattle 4. 

Wash, Toronto S, Can.. 

.For Advertisement See Index. Pape 7 

Manlerre Engineering A Machinery Co, 739 N. 
Milwaukee AYe, Milwaukee. Wle. (For Bulk 
Material). 

■I xnnea net sh ew n above, and ratin gs. sea Addre 


LOADERS, Bucket, Self-Feeding 

Alvey-Ferguson Co, The. Cincinnati. O. 

GARBER-ORCERE COMPARY. 70S Weet Park 

Ave, Aurore, III. (Send. Gravel, etc.). 

.-For Advertisement See Index, Pass 7 

HAISS MFQ. CO, INC, GEORGE. SSS Canal 

Plaoe, New York 81, N. Y. (Portable.). 

.For Advertleement See Index. Page 1 

Hales "Path Digging" Type In 3.3 and 3 cu. 
yd. sizes Self-propelling, aelf-feedlag. One 
man operation. 

UNK-BELT CO, Chicago S. Ill, Indianapolis G, 
Ind, Phlledelphla 40. Pa, Atlanta. Oellae 1. 
Tex, Minneapolis S. Minn, Sen Franelaoo 
24, Cel- Loe Angelas SS, Cel, Seattle 4, 

Wash, Toronto 8, Can. 

.For Advertleement See Index. Page 7 

Loaders, Cana: See Loaders, Sugar 
Cane 

LOADERS, Cargo, Aircraft 

JAEGER MACHINE COMPANY, THE. SSO Dublin 

Ave, Columbus Id. O. 

.For Advertleement See Index. Pege 7 

Loaders, Coal: 8ee Loaders and Un¬ 
loaders, Car; also Loaders, Coal 
Car; also Loaders, Wagon and 
Truck; also Conveyors, Portable 

Loaders, Coal Buoket, Automatic: 
8ee Loaders, Automatic, Coal 
Bucket 

LOADERS, Coal Car 

Anthracite Separator Co, Baaelton. Pa. (Zig¬ 
zag). ' 

Bar her-Greene Company. 70S Weet Park Ave, 
Aurora. Ill. 

Bartlett A Snow Co, The C. O, (214 Harvard 
Ave, Cleveland 3. O. 

Gardner-Denver Co, 1300 8. Front St, Quincy. 

Hales Mfg. Co.. Inc, George. 339 Canal PL. 
New York fa. N. T. 

Joy Manufacturing Co, Franklin. Pa. 

Ironton Engine Co- The. Irnnton. O. 

La-Del Conveyor A Mfg. Co, New Philadel¬ 
phia. O. (Pit Car). 

UNE-AELT CO, Chloege S. Ill, Indianapolis 8, 
Ind, Philadelphia 4o. Pa, Atlanta. Dallas 1. 
Tex, Mln n eepeila S. Minn, Sea Franeleoe 

.Fee Advert i se m ent dee Index. P age 7 

Nelson Iron Works. Inc, N. P, 315 Bloomfield 
Ave, Paaaalc. N. J. 

Northwest Engineering Co, 1304 Stager R|A g , 
?* F. Jncknnn Bird, Chicago. 

PORTABLE MACHINERY. Dlv. A B. Fe rq ebe r 

Company. 220 N. Duke St, York. Pa._ 

..... — Foe Advert l eement See Index. Page 7 

Specialty Engineering Co. Trenton A Alleg¬ 
hany Avee, Philadelphia. Pa. 

(Continued on following Page) 

Ma B eet l es beginning on Nm 7 
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Plaintiff's Exhibit No. 20 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Clark Equipment Company, Plaintiff , 

v. 

Sinclair Weeks, Secretary of Commerce, and Robert C. 
Watson, Commissioner of Patents, Defendants 

Civil Action No. 4119-51 

Civil Action No. 4120-51 

The depositions of Robert Davies, Robert L. Fairbank, 
L. A. De Polis, and Howard M. Palmer, taken before 
Martin F. Betlev, a Notary Public in and for the County 
of Cook and State of Illinois, at Suite 417, Edgewater Beach 
Hotel, 5349 North Sheridan Road, Chicago, Illinois, com¬ 
mencing on Wednesday, March 18, 1953, at the hour of 
12:30 o’clock p. m., Central Standard Time, pursuant to 
the attached notice. 


Messrs. Brown, Jackson, Boettcher & Dienner, 
Appeared for the plaintiff: 

Mr. E. L. Reynolds, 

Appeared for the defendants. 


Reported for Frederick Julian & Co. 
By Martin F. Betley 


By Mr. Dienner: It is stipulated by and between coun¬ 
sel that the testimony about to be taken may be used in 
both Civil Actions Nos. 4119-51 and 4120-51, both being 
entitled Clark Equipment Company versus Sinclair Weeks 
and Robert C. Watson. 



210 


It is further stipulated that the reading and signing of 
the depositions by the witness may be dispensed with. 

Is that right, Counsel? 

Bv Mr. Reynolds: Yes. 

•> •» 

Robert Davies, 

called as a witness on behalf of the plaintiff herein, having 
been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Dienner: 

DQ. 1. Will you please state your name, address, and 
age. 

A. Business address, or what ? Home Address? 

By Mr. Dienner: Which do you prefer, Mr. Reynolds? 

By Mr. Reynolds: It doesn’t matter to me. 

By Mr. Dienner: 

DQ. 2. Suppose you give us your residence address. 
Your name, first. 

A. Robert H. Davies, D-a-v-i-e-s, 1745 Cloveley Road, 
Kalamazoo, Michigan. 

DQ. 3. And your age, Mr. Davies? 

A. Thirty-eight. 

I)Q. 4. By whom are you presently employed? 

A. Clark Equipment Company. 

DQ. 5. They are located where? 

A. The main offices are at Buchanan, Michigan. 

DQ. 6. And you are at that office? 

A. I have offices both at Battle Creek and Buchanan. 

DQ. 7. What business is that company engaged in? 

A. The manufacture of industrial trucks, axles, trans¬ 
missions. 

DQ. 8. When you .sav “industrial trucks,” by that, you 
include what? 

A. Fork lift trucks, hand lift trucks and pallet trucks, 
platform trucks and tractors, industrial tractors. 



DQ. 9. What is your position with the Clark Equipment 
Company? 

A. I am Vice President of the company. 

DQ. 10. You have been with Clark Equipment Company 
since when? 

A. Since November of 1951. *51, yes, that’s right. 

DQ. 11. At the time you became employed by them, you 
were employed in what capacity? 

A. You moan at the time I first started? 

DQ. 12. At the time you came with them as Vice 
President. 

A. I was assistant to the President. 

DQ. 13. Assistant to the President? 

A. Yes. 

DQ. 14. Prior to coming to Clark Equipment Company, 
by whom were you employed? 

A. By the Baker-Raulang Company in Cleveland, Ohio. 

DQ. 15. Are they a manufacturer of industrial trucks? 

A. They are a manufacturer of industrial trucks. 

DQ. 16. Do they make fork lift trucks? 

A. Fork lift trucks, that’s right. 

DQ. 17. What has your experience been in connection 
with industrial trucks? 

A. Approximately four years in the industry as such; 
in the manufacturing and sales and general management 
end of companies doing that work. 

DQ. 18. That includes both Baker-Raulang Company 
and Clark Equipment Company? 

A. Baker-Raulang and Clark Equipment Company. 

DQ. 19. Had you served in, say, engineering capacities 
prior to that in which you came in connection with ma- 
terials-handling equipment such as industrial trucks? 

A. Yes. For six years prior to Baker-Raulang, going 
with Baker-Raulang, I was a consulting engineer, in which 
position I did work for many, many companies on their 
general problems, which included materials-handling 
problems. 
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DQ. 20. Yes? 

A. That wasn't the main thing, but it was part of it. 

DQ. 21. Yes. 

A. And general management. And then, prior to that, 
I ran a plant for the Kaiser Company, which is the Per- 
manente Metals Corporation. 

DQ. 22. During that period when you were a consulting 
engineer and during the subsequent periods when you were 
working with the industrial truck companies, did you 
become acquainted with various brands and makes of in¬ 
dustrial trucks? 

A. That is right. 

DQ. 23. Did you become familiar with the trademarks 
of the different manufacturers that were used? 

A. With most of them. 

DQ. 24. In the field of industrial trucks, what does the 
term “Carloader” indicate to you? 

A. Well, that is a 4,000, 5,000-pound truck built by 
Clark Equipment Company. 

DQ. 25. And by “truck,” you mean a fork truck, to be 
more specific? 

A. Well, the three, four, to five-thousand-pound, but the 
basic model is a four thousand. 

DQ. 26. And in the field of industrial trucks, what does 
the mark “Trucloader” indicate to vou? 

A. “Trccloader” is a truck built by the Clark Equip¬ 
ment Company. It's a small fork truck of 1,000, 1,500- 
pound capacity. 

DQ. 27. Of your own knowledge, do you know how long 
Clark Equipment Company has used the trademark 
“Carloader?” 

A. I have known of it ever since I can remember. I 
mean, since I became acquainted with them. It dates 
back to within the war days, I remember, anyway. I mean, 
it was probably around the early part of the war was the 
first, time I heard about it. 

DQ. 28. Yes. 



A. That was when I got actively into this thing. 

DQ. 29. And I suppose, with respect to “Trucloader,” 
you have been familiar with it at least for some years? 

A. Well, that has been, I’d say, since the last four 
years or so. 

DQ. 30. Yes. 

A. That is a truck that isn’t generally used, isn’t as 
widely used as the “Carloader.” The “Carloader” is 
very well known because of its distribution. 

I)Q. 31. Yes. 

A. The “Trucloader” is a little model that has a little 
more specific use, and the volume isn’t too great. 

DQ. 32. To your knowledge, do any other industrial 
truck manufacturers besides Clark use the marks “Car- 
loader” or “Trucloader?” 

A. No, none of them do that I know of. 

DQ. 33. In your present capacity as Vice President, 
you are well acquainted with what your competitors are 
making and what they are using as brand names for their 
fork trucks? 

A. Yes, definitely. 

By Mr. Dienner: That is all I have to ask him, Mr. 
Reynolds. 

Cross-Examination 
By Mr. Reynolds: 

XQ. 1. When you say that “Carloader” is a trademark 
of the Clark Equipment Company, are you talking of 
“Carloader” being one word or two words or a hyphe¬ 
nated word. 

A. One word. 

XQ. 2. One word? 

A. Yes. 

XQ. 3. Taking “Car Loader” as two separate words, 
does that mean Clark’s product to you then? 

A. I never thought about it in two words. If vou said 
“Car Loader” to me and if I read “Car Loader,” I 
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might get two different meanings; I mean, a different 
meaning. But, if you said “Car Loader” to me, that 
means a Clark truck. 

XQ. 4. Well, suppose you read an article where it was 
given as “car” and “loader,” as two separate words, 
would that make you think of a “Carloader?” 

A. Still, to me, it would define a Clark truck, because 
there is no “car loader” that I know of. 

XQ. 5. You mean you never heard of anything called 
a “car loader” other than a Clark truck? 

A. I never have. 

XQ. 6. T show you a page of the McCrae Bluebook for 
1946, where in the left-hand corner there is a beading of 
“Loaders and Unloaders, Car.” 

What does that mean to you? 

A. “Loaders and Unloaders, Car?” Well, it would look 
like it was nothing specific. It doesn’t say what kind of 
a car, it just says “car.” 

Well, is it an automobile loader or what? As to 
“Loaders,” by the same token, there are various types of 
loaders. There are earth loaders, like these Pavloaders 
that. Hough makes, and various things like that. 

Now, if you said “car loader,” I wouldn’t think of an 
earth-moving piece of equipment, I would thnk of some 
tvr>e of a car, and that could be an automobile. That would 
be my thought of the separate words “car loader,” maybe. 
I don’t know what the heck you’d use for loading an auto- 
moble, but that would be it. 

Now, as far as “boxcar loader” goes, the term is 
never used. In other words, this is something new to me. 
I have never seen “Loaders and Unloaders, Car.” 

XQ. 7. Well, most of those products that are listed there 
are not Clark products, isn’t that right? 

A. Now, this has conveyors, too. There’s Barber-Greene, 
Chicago Automatic Conveyor, Brownhoist, Jaeger, Lam- 
son. There are all different kinds of things, too. There is 
a variety of things in here. 
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XQ. 8. Well, they are all called “car loaders,’* aren’t 
they, under that heading “Loaders and Unloaders, Car?” 

A. Under this heading, that is so, but I haven’t ever 
seen it used in that sense before. 

XQ. 9. Wouldn’t that suggest to you that as of that 
date those companies were making an article which they 
considered to be a car loader or unloader? 

A. They may have, but I haven’t seen it used like this 
before. Maybe to these people, it does mean that. You’d 
have to consult them, I think, to find out. 

If they are meaning a conveyor as something to un¬ 
load cars with, I think maybe some of these things are 
that. There, a man has to physically pick the thing up, 
they do not unload anything themselves. A man does it. 

In other words, as far as these types of things are 
concerned, I think, they have to be manually used, which 
doesn’t mean that, unless you want to say the man is a 
part of the car loader in this deal, too. 

XQ. 10. Had you seen that particular listing before I 
showed it to you just now? 

A. I’m sorry, but I never had seen this before. When 
we bought a conveyor, we never called it a car loader or 
unloader. 

XQ. 11. But that would mean to you that there are 
other companies which are making devices that they con¬ 
sider to be car loaders, would it not? 

A. Where did this come out of? 

XQ. 12. It’s McCrae’s Bluebook for 1946. 

A. 1946? Have they kept that same classification all 
the -way through? 

XQ. 13. It is the only one I have ever seen, and I don’t 
know. 

A. I’d say this is the first time I have ever seen that, 
and I think that a little investigation, to find out whether 
they have continued that, would answer that question. 

A. Under this heading, that is so, but I haven’t ever 

(Discussion off the record.) 
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By the Witness: Now, each one of those fellows makes 
some type of a conveyor. They may be pneumatic con¬ 
veyors, I mean, just from looking at the names, but, 
usually, those things are manually operated, from the 
standpoint that it is a thing that has a man sitting there 
who drives it and unloads the car, but the machine itself 
doesn't do the job. I mean, a man puts something on a 
conveyor, and it slides down. 

I wouldn’t think that that would be the proper designa¬ 
tion for that type of equipment. I would think those are 
conveyors, unloading conveyors or car-unloading convey¬ 
ors, or something like that, and I wouldn’t get the same 
effect. 

I mean, it’s familiarity, I am talking about, too. I am 
familiar with the car loading business as being generic 
to this particular truck. 

By Mr. Reynolds: 

XQ. 14. When did you first hear of a device that was 
designed principally for loading cars? 

A. A device designed principally for loading cars? 

XQ. 15. Yes. 

A. Well, of course, there are all kinds of unloading de¬ 
vices or loading devices. Now, let me think a little bit. Are 
you speaking of a time when a machine was designed to 
do the whole job? 

XQ. 16. Well, I am just asking you to state—I am not 
limiting it to Clark products, of course—the first time you 
ever heard of that. 

A. The first time I ever heard of any device used for 
loading cars? 

XQ. 17. For loading cars, yes. 

. Well, of course, the first device I ever saw besides 
a powered truck was one of these little hand-operated 
trucks, which is nothing but a little two-wheeled hand 
thing which you put the cartons on and then roll in. 

Now, that is designed to load cars, if you will, but at the 
time, I never heard that called a car loader. 
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XQ. 18. What was it called? 

A. A hand truck. I mean, it was called a hand truck. 

XQ. 19. Well, suppose you designed a device that had 
as its purpose, the loading of cars. What would you call it? 

A. Its only purpose was to load cars? 

XQ. 20. Yes. 

A. Well, I suppose if its only purpose was to load cars, 
it would be a car loader. That is, if its only purpose 
was that. 

XQ. 21. If that was its primary purpose and yet it had 
auxiliary purposes, you might still call it a car loader, isn’t 
that right? 

A. Yes, but let me add one thing. 

XQ. 22. Sure. 

A. I have been faced with this, as a competitor. In 
other words, if somebody else was using that designation 
and it had been pretty well determined that that was a 
car loader, I would try to avoid using that name. 

XQ. 23. Well now, there are other people making can 
openers now, aren’t there, but if you designed a new one, 
you would still call it a can opener, wouldn’t you? 

A. Yes, if it was a can opener as such, but the same 
thing applies when a company is definitely using that as 
a trade name. 

It’s like Towmotor is a good name. In fact, in our plant, 
some of our characters call these things Towmotors be¬ 
cause that seems to be generic to the trade, but I know 
that, we thought about it, that we’d like to, as competitors, 
use the name, and yet avoided it because it was so well 
known as a trade name. 

XQ. 24. Well, would it be your opinion then that if I 
were to build a device for loading cars I shouldn’t be al¬ 
lowed to call it a car loader, using the term as two words, 
with small letters? 

A. If you were to build a device? Well, I am not too 
well acquainted with the copyright laws as such, but I 
would say that if it is widely used and is widely understood 
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by the trade that that is a name being used by a company, 
you shouldn't be allowed to use it. 

Now, on the other hand, if it were something that was 
not widely known and it was not widely used by the trade, 
then that might be a different case. 

By Mr. Dienner: I think here you are more or less asking 
for a legal conclusion, which I don't know the witness is 
able to give you. 

By Mr. Reynolds: Yes, I think you are right. 

XQ. 25. Well, isn’t the natural name for a device used 
to load cars “car loader?” 

A. Well, I suppose that it is a natural name. 

XQ. 26. In fact, that is the only logical name for it, 
isn’t that true? 

A. You mean if it’s used to unload cars? 

XQ. 27. Yes, if its purpose is to unload or load cars. 
In that case, the only natural name for it is “car loader” 
or “car unloader,” isn’t it? 

A. I admit a lot of things could be called a car loader. 
A doorman could be called a car loader. He is unloading 
or loading cars all the time. 

XQ. 28. You are not answering the question. Isn’t that 
a natural name for a device which loads cars, “car loader?” 

A. It could be a boxcar loader. 

XQ. 29. Well, suppose it were used to load cars of all 
sorts? 

A. All sorts? I suppose that that could be given that 
connotation. 

XQ. 30. Well, that is the normal name that it would be 
given, isn’t that true? 

A. If it loaded cars of all types. 

By Mr. Dienner: Are you referring to some specific 
equipment ? 

By Mr. Reynolds: No. This is a hypothetical case. 

By the Witness: In a hypothetical case a loader used 
for automobile cars, boxcars and streetcars, or any other 
kind of a car, would be called a car loader or unloader, 
depending on how the case may be. 
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By Mr. Reyonlds: That is right. 

By the Witness: However, I don’t think it would stand 
up, because I don’t think you could build such a device, 
one that would do for all cars. 

If somebody used a trade name of “Boxcar Unloader” 
or “Boxcar Loader,” then there is specified a certain 
application, but as to “Car Loader,” you could almost 
take in anything you want to for that. 

What kind of a car? 

By Mr. Reynolds: 

XQ. 31. What kinds of cars does the Clark “Carloader” 
load? 

A. Well, it does a lot of things. I mean, it doesn’t only 
specifically load cars. In fact, depending on the heights 
of some of them, they won't even load cars, because they 
can’t even get them in a car. 

XQ. 32. Well now, if I were to ask you these same ques¬ 
tions about “Trucloader,” would you answers be sub¬ 
stantially the same? 

A. The same. In other words, the one point which I 
just brought out there is that “Carloader” was a good 
name, just like “Towmotor” is a good name, although it 
doesn’t tow anything. 

Some “ Carloaders” we build, we can’t even get them 
in a boxcar. A lot of them we can’t even get in the car 
because of the height of the mast. 

XQ. 33. Why was the name “Carloader” applied to the 
product? 

A. Just a good name. It’s catchy and people would 
remember it. 

XQ. .34. It wasn’t intended to suggest the product? 

A. Yes, it was suggested. I mean, it’s something that 
is catchy, that people will remember. 

XQ. 35. Well now, as to “Trucloader,” the situation 
there is the same, except that it relates to trucks instead 
of cars, isn’t that true? 

A. That is true, the same. 
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XQ. 36. Isn't it true that the “Trucloader” was es¬ 
pecially designed to load trucks? 

A. Now, I'll have to say this. The “Trucloader,” being 
a small truck as it is, can load trucks of lower or of smaller 
dimensions. 

No, specifically, that is not true. It will load cars, but 
the “Oarloader” loads cars. It all depends on the height 
of the mast and the floor loading level of the trucks. 

XQ. 37. Here is an article in The Fleet Owner, a pub¬ 
lication, which contains this statement: 

“A ‘Trucloader’ is said to be especially adapted 
for fast, low-cost loading and unloading of highway 
trucks and trailers.” 

Would vou sav that statement is correct ? 

• • 

A. I would say it’s correct, but I don’t think it’s com- 
pletelv used for that purpose. 

XQ. 38. I didn’t say it was. But, it was especially de¬ 
signed for that purpose, was it? 

A. Xo, it couldn't have been, because your loads are 
higher than that. A thousand pounds is nothing in the way 
of a load. 

XQ. 39. Then you are saying that that statement is 
incorrect? 

A. That statement as such is incorrect. It’s not par¬ 
ticularly adaptable the way it says, it's particularly adapt¬ 
able to certain sizes. 

In other words, I could change that statement and make 
it true. For certain classes of trucks, it would be true, but 
not just the broad statement that it’s a better truck loader. 

By Mr. Dienner: Can we identify these documents as 
we go along? 

By Mr. Reynolds: Yes. I don’t know the date of this 
publication, but this is based on information that was 
given us. Clark didn’t put that article out. 

By Mr. Dienner: This is published by some magazine 
apparently entitled The Fleet Owner. 
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By the Witness: I think it’s called The Fleet Owner, or 
something like that. 

By Mr. Dienner: It says on it Ferguson Publishing Com¬ 
pany, Inc., 90 West Street, New York City. 

By Mr. Reynolds: I will mark this as Defendants’ Ex¬ 
hibit 1. 

By the Witness: I would say that within its capacity it 
would go into more trucks than any of our other trucks. 
You know what I mean, within its capacity, but there’s 
no use in it going in to pick up 2,000 pounds, because it 
wouldn’t do it. 

By Mr. Revonlds: The paper I have just showed the 
witness has been marked as Defendants’ Cross-Exhibit 1. 

XQ. 40. Well, the loading of trucks was one of the pri¬ 
mary functions of this “Trucloader”, isn’t that true? 

A. Oh, yes, it’s one of the functions. 

By Mr. Dienner: Will you please read the last question 
and answer, Mr. Reporter. 

(Record read.) 

By Mr. Reynolds: 

XQ. 40. Well, it is one of the principal functions, is it 
not? 

A. Yes, it’s one of the principal functions. 

By Mr. Reynolds: 

XQ.41. And you feel that the term “truck loader,” as 
separate words, with small letters, would still indicate a 
Clark Equipment Company product? 

By Mr. Dienner: That perhaps calls for another legal 
conclusion. 

By Mr. Reynolds: I mean what it means to him. 

By Mr. Dienner: All right. 

A. If I read “truck loader,” it would still mean a Clark 
product to me. 
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By Mr. Reynolds: 

XQ. 42. If you saw a reference in a newspaper to the 
fact that somebody brought a truck loader into the plant 
to load a truck, spelling it with small letters, as two sepa¬ 
rate words, you would assume that was a Clark product, 
is that right? 

A. Yes. 

By Mr. Reynolds: All right, that is all. 

By Mr. Dienner: Could we identify the first paper, also, 
that was referred to here? 

By Mr. Reynolds: That is page 1905 of the McCrae Blue- 
book for 1946. 

Bv Mr. Dienner: Mav I take a look at it? 

V * 

By Mr. Reynolds: Sure. 

Redirect Examination 
By Mr. Dienner: 

RDQ. 1. Mr. Davies, from taking a look at page 1905 of 
McCrae’s Bluebook, the 1946 edition, under the heading 
“Loaders and Unloaders, Car,” would you be able to say, 
from your information that most of the manufacturers 
there manufacture conveying apparatus and the like? 

A. Yes. 

RDQ. 2. Would that be a pretty accurate conclusion? 

A. Yes. I don’t know that Hvster makes conveying 
equipment, but that is the only one. The rest of them 
are all conveyor makers. 

RDQ. 3. Now, with respect to conveying apparatus, is 
conveying apparatus the equivalent of fork trucks? 

A. No. Conveying apparatus does not pick up anything, 
it merely transports it. Something or somebody has to 
pick it up and put it on the conveyor. 

RDQ. 4. In the field of industrial trucks, and specifically, 
fork trucks, have you ever heard of any manufacturer or 
other person using the term “Carloader,” either as a 
single word or in any trademark sense as one word other 
than Clark Equipment Company? 




223 


A. I have no recollection of ever seeing it. 

RDQ. 5. To your knowledge, is there any such equipment 
as Mr. Raynolds has referred to, which is designed solely 
for the unloading or loading of cars? Just as of your own 
knowledge. 

A. In the unloading and loading of cars, there are many 
materials of different types which this truck of ours will 
not handle, such as some bulk materials and things like 
that. You certainly wouldn’t expect it to take and unload 
coal, for example, and things in that type of a car. 

RDQ. 6. Well then, within the field of industrial trucks, 
you would say that the term “Carloader,” particularly as 
a single word, is a word or name used solely by Clark Equip¬ 
ment Company to identify its line of fork trucks? 

A. As far as my background and knowledge goes, that 
is true, that Clark is the only one who uses “Carloader” 
or “Trucloader” to identify a certain type of industrial 
fork truck. 

By Mr. Dienner: I think that is all, Mr. Davies, unless 
Mr. Reynolds has a couple more questions. 

By Mr. Reynolds: I have a couple more questions. 

Re-Cross-Examination 
By Mr. Reynolds: 

RXQ. 1. A Clark fork truck is included in this list of 
truck loaders in the McCrae listing, is it not? 

A. I don’t know. 

RXQ. 2. Here (indicating). 

A. This is an advertisement here. 

RXQ. 3. Well, that is included under this heading of 
“Loaders and Unloaders, Car,” isn’t that true? 

A. I wasn't in on this ad and I don’t know” what that 
was, if that is just an ad like this one up here (indicating). 

By Mr. Dienner: Which one are you referring to ? 

By the Witness: This one here (indicating), Caspers 
Tin Plate Company, Metal Decorators. I am not sure of 
that; I don’t know. 
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Lot's soo if there’s anything else on hero. There is one 
other T am not sure of, Hystcr. I don’t know if they have 
conveyors or not. There is nothing else in here. Industrial 
Brownhoist, they make hoisting equipment and that type of 
thing. 

Bv Mr. Reynolds: 

*- y 

RXQ. 4. Well, how about the portable machinery of 
A. B. Parker of York, Pennsylvania? 

A. I don’t know them. 

RXQ. o. Would conveyors be considered ordinarily os 
portable machinery ? 

A. Yes, portable conveyors. They are very simple things: 
I mean, there are very simple conveyors which a man can 
even pick up and lay in with just little rollers on them. They 
lay a box down one at a time. 

RXQ. 6. You don’t know what particular type of equip¬ 
ment that particular company makes, do you? 

A. I don’t. 

By Mr. Reynolds: That is all. 

By Mr. Dienner: I have one more question. 

Bv Mr. Reynolds: Go ahead. 

•> * 

Further Redirect Examination. 

Bv Mr. Dienner: 

y 

RDQ. 7. Are you familiar with the policies of McCrae’s 
Bluehook ? 

A. Not too thoroughly. 

RDQ. 8. That is, in entering items in their book. 

A. Xo, not too thoroughly. I have used it from time to 
time, but I am not an expert on it. 

RDQ. 9. So far as you know, they make up their own 
headings ? 

A. That is true. I mean, as far as I know. 

RDQ. 10. Yes. 

A. You can just draw a blank on that. 

By Mr. Dienner: Okay, that is all. 
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By Mr. Reynolds: That is all. You are willing to waive 
the reading and signing of your deposition, Mr. Davies? 
By the Witness: Yes. 


Robert L. Fairbank, 

called as a witness on behalf of the plaintiff herein, having 
been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Dienner: 

DQ. 1. Would you please give us your name, residence, 
address and age. 

A. Robert L. Fairbank. My residence is 2750 Southing¬ 
ton, Shaker Heights, Ohio. 

By Mr. Dienner: Mr. Reynolds, this is the witness who 
is testifying in place of Mr. Smith, who was originally 
named in the notice. 

By Mr. Reynolds: We will let the record show that there 
is no objection to his testifying without any formal notice. 

By Mr. Dienner: Thank you. 

DQ. 2. Mr. Fairbank, by whom are you employed? 

A. Towmotor Corporation. 

DQ. 3. In what business is that company engaged? 

A. In the manufacture of gasoline fork lift trucks. 

DQ. 4. What is your position with the company? 

A. Sales Manager. 

DQ. 5. How long have you been with Towmotor Corpo¬ 
ration? 

A. Just two years. 

DQ. 6. In what capacities have you served with Tow¬ 
motor ? 

A. As Sales Manager throughout. 

DQ. 7. As Sales Manager throughout? 

A. Yes. 
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DQ. 8. Prior to that time, did you work for any company 
that was engaged in the manufacture, sale or use of fork 
trucks? 

A. I worked for Firestone Tire and Rubber Company 
for eighteen years. They would engage in the use of 
them, but not in the manufacture or sale of them. 

DQ. 9. During the course of your employment with Fire¬ 
stone and with Towmotor Corporation, you have become 
acquainted with the fork trucks of other manufacturers, is 
that correct? 

A. That’s correct. 

DQ. 10. Have you become familiar with the various 
trademarks or brand names used by the different manu¬ 
facturers ? 

A. Generally. 

DQ. 11. In the field of industrial trucks, and more spe¬ 
cifically, fork trucks, what does the term “Carloader” 
mean to you? 

A. As far as I know, it’s a trademark of a Clark fork 
truck. 

DQ. 12. With respect to “Trucloader,” is your answer 
the same? 

A. Another type, yes. 

DQ. 13. To your knowledge, has the trademark “Car- 
loader” and the trademark “Trucloader” been used for 
some time by Clark Equipment Company? 

A. As far as I know. 

DQ. 14. For a substantial period of years, to your knowl¬ 
edge? 

A. Yes, I believe so. 

DQ. 15. Do you know of your own knowledge whether 
the trademark “Carloader” or “Trucloader” is used by 
any other manufacturer of industrial trucks? 

A. No, not to my knowledge. 

DQ. 16. Towmotor Corporation manufactures and sells 
in competition with Clark Equipment Company in the line 
of fork trucks? 
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A. That’s correct. 

By Mr. Dienner: That is all. 

Cross-Examination. 

By Mr. Reynolds: 

XQ. 1. How would you define the word “trademark?” 

A. Well, I would consider that the name “trademark” 
means a registered term that identifies a product. 

XQ. 2. Now, when you said that “Carloader” is a trade¬ 
mark of the Clark Equipment Company, were you thinking 
of “Carloader” there as one word or two? 

A. Well, I am thinking of it as one. 

XQ. 3. Would you consider the term “car loader,” as 
two separate words, with small letters, to mean a Clark 
product to you or not? 

A. Not to me. 

XQ. 4. WTien did you first hear of any device used for 
loading cars, if you can remember? 

A. I wouldn’t know how to answer that question, not 
specifically. 

XQ. 5. Well, you mean it’s been so long ago that you 
can’t remember when it was? 

A. Yes. 

XQ. 6. What was such a device called then, would you 
think? 

A. Well, maybe I should correct my answer. I don’t 
know that I ever specifically heard of a device used to load 
cars before I became affiliated with Towmotor, w^hich was 
two years ago. 

XQ- 7. What device w r as it that you heard of then? 

A. The Clark “Carloader.” 

XQ. 8. Does your company make a device designed for 
loading cars? 

A. We make fork lift trucks, which are used in the iden¬ 
tical service as the Clark “Carloader.” 

XQ. 9. Suppose you had designed a device for the ex¬ 
press purpose of loading cars, wiiat would you call it? 
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A. We don’t happen to. 

XQ. 10. Well, this is a hypothetical question. 

A. Well, there would be a choice of many terms, wouldn’t 
there? It would be a matter of picking one that we’d like. 

XQ. 11. Well, suppose you designed something for open¬ 
ing cans, what would you call that ? 

A. Well, I suppose you’d call it a can opener. 

XQ. 12. And that would be true of something for burn¬ 
ing oil, you’d call that an oil burner, wouldn’t you? 

A. I might have a trademark for it that wouldn’t include 
“oil burner.” 

XQ. 13. Well, what I am getting at is this. The natural 
thing to call anything that is designed for loading cars is 
a car loader, isn’t that true? 

A. Yes. 

XQ. 14. That is the most obvious term for it? 

A. I think that’s right. 

By Mr. Reynolds: That is all. 

By Mr. Dienner: I will just ask you a question or two 
more, Mr. Fairbank. 

Redirect Examination. 

By Mr. Dienner: 

RDQ. 1. Have you ever designed this hypothetical ma¬ 
chine which is a car loader, according to Mr. Reynolds? 

A. Yes, we have. Inasmuch as we have fork lift trucks 
that load cars, we have. 

RDQ. 2. And what do you call those devices, do you call 
them fork trucks? 

A. We call them fork lift trucks. 

RDQ. 3. And they will perform a variety of services, Mr. 
Fairbank? 

A. That’s correct. It isn’t necessarily for loading cars, 
it will do anything in the way of warehousing or handling 
materials or many things. 

RDQ. 4. It will carry materials, will it? 

A. That’s correct. 
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RDQ. 5. Pick them up and stack them? 

A. That’s right. 

RDQ. 6. It is used along the steamship docks? 

A. That’s right. 

RDQ. 7. And, as you pointed out, for warehousing? 

A. Correct. 

RDQ. 8. So far as you know, do they use it for shifting 
tools and machinery? 

A. That’s right. 

RDQ. 9. In other words, it has innumerable uses and 
functions ? 

A. That’s correct. 

RDQ. 10. Amongst the manufacturers of industrial 
trucks and fork trucks, you have said, though, that to your 
knowledge nobody uses either “Carloader” or “Truc- 

LOADER?” 

A. I have never heard of them. 

RDQ. 11. Not in any sense? 

A. That’s right. 

RDQ. 12. By that I mean either as a trademark or other¬ 
wise. 

A. That’s correct. 

By Mr. Dienner: That is all I have. 

Recross Examination. 

By Mr. Reynolds: 

RXQ. 1. Just to make this clear, my question was, if 
you built a device that had no other purpose than to load 
cars, you would naturally call it a car loader, isn’t that 
true ? 

A. Well, I think you are putting the words in my mouth. 

RXQ. 2. Well, if you don’t agree, say so. 

A. I mean, you naturally might call it a car loader, but 
may not trademark it in that way. 

RXQ. 3. I am not talking about trademarks, I am talking 
about just how you would refer to it. 

A. I suppose you’re correct in that respect. That’s right. 
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RXQ. 4. In fact, under those conditions, you could hard¬ 
ly think of anything else to call it, could you? 

A. If it only loaded cars? 

RXQ. Yes. 

A. I suppose you ’re right. 

RXQ. 6. Suppose that was its primary function but you 
still could use it for other purposes, it would yet be natural 
to call it a car loader, wouldn’t it? 

A. Well, not if car loading would be a small part of its 
function. 

RXQ. 7. I say, if that is the primary purpose of it. 

A. The primary purpose? 

RXQ. 8. Yes. 

A. I suppose that’s correct. 

RXQ. 9. Suppose you use a can opener for other pur¬ 
poses besides opening cans, that doesn’t keep it from being 
a can opener, does it? 

A. I don’t think they are comparable, however. 

By Mr. Reynolds: That is all. Do you waive the reading 
and signing of your deposition, Mr. Fairbank? 

By the Witness: Yes. 


L. A. DePolis, 

called as a witness on behalf of the plaintiff herein, having 
been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Dienner: 

DQ. 1. Mr. DePolis, would you state your full name and 
residence, address and age. 

A. My full name or just the initials? 

DQ. 2. Whatever you are accustomed to being knowm as. 
A. L. A. DePolis. I am 42 years old next month and I 
live in Benton Harbor, Michigan. What was the rest of 
that question? 
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DQ. 3. What is your residence address in Benton 
Harbor ? 

A. 1287 Seneca Road, Benton, Harbor, Michigan. 

DQ. 4. By whom are you employed, Mr. DePolis? 

A. The Ross Carrier Company, Benton Harbor, Mich¬ 
igan. 

DQ. 5. What business is that company engaged in? 

A. We manufacture and sell industrial trucks. 

DQ. 6. When you say “industrial trucks,” what does 
that include now? 

A. Fork lift trucks and straddle trucks. That is the 
bulk of it. 

DQ. 7. What is your position with them? 

A. General Sales Manager. 

DQ. 8. How long have you been with the company? 

A. Ten years. 

DQ. 9. Have you served in different capacities with that 
company? 

A. I was District Sales Manager for eight years, and I 
have been General Sales Manager for two years. 

DQ. 10. Did you work for other companies prior to that 
time that either made or sold or used fork trucks? 

A. I worked for a distributor, a Nagel-Hart Tractor and 
Equipment Company, Madison, Wisconsin, who were dis¬ 
tributors for construction and industrial machinery. 

DQ. 11. Yes. 

A. As a territory salesman. 

DQ. 12. And that distribution included fork trucks 
among others? 

A. Ross fork trucks. 

DQ. 13. During your employment with Ross Carrier and 
prior thereto, did you become acquainted with the fork 
trucks made by other companies? 

A. Yes. That is part of my business, my job, to know 
my competitors’ equipment. 

DQ. 14. Then do you know the brand names of most of 
your competitors? 

A. Yes, I do. 
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DQ. 15. Does the term “Carloader” mean anything 
particularly to you in the industrial truck field? 

A. That is accepted by the industry as a four-thousand- 
pound, solid-tired Clark industrial truck. It has, ever since 
I can remember. 

DQ. 16. And how about with respect to the term “Truc- 
i.oader?” 

A. That is their two-thousand-pound, solid-tired truck. 

DQ. 17. To your knowledge, is any other manufacturer 
of industrial trucks using that term? Do they use it? 

A. There is no other manufacturer who uses those terms 
as such. 

DQ. 18. As a brand name for fork trucks? 

A. That’s right. There are some that come close, such 
as “Trucker” and such. I can recall just one offhand, this 
Yale “Trucker.” They make a 2,000-pound unit, I believe, 
and that’s all. 

DQ. 19. Do you have, of your own knowledge, any recol¬ 
lection as to how long Clark Equipment Company has used 
“Carloader” as a trademark? 

A. Ever since I have been familiar with the account. 
DQ. 20. Yes. 

A. With the company. 

DQ. 21. That has been a substantial period of years? 

A. Very many. Yes; I’d say about twelve, thirteen years. 

DQ. 22. And you have known of their use of “Truc- 
loader” as a trademark for a substantial period of years? 

A. Yes. I can’t remember the exact number of years, but 
it’s been practically all the time I was in the business. 

DQ. 23. Your company sells fork trucks in competition 
with Clark Equipment Company, does it not? 

A. Yes, yes. 

By Mr. Dienner: Go ahead, please, Mr. Reynolds. 





233 


Cross Examination. 

By Mr. Reynolds: 

XQ. 1. When you say “ Carloader” is a trademark of the 
Clark Company, are you thinking of it as one word or two 
words? 

A. One word. 

XQ. 2. And that is true also of ‘ ‘ Trucloader, ” is that 
right ? 

A. That is the way they use it. 

XQ. 3. If you saw “car loader” as two separate words, 
with small letters, would that identify Clark’s product to 
you? 

A. It depends on how it was used. 

XQ. 4. If in a passage it said, ‘ * This company was using 
car loaders in its plant to load cars,” for instance. 

A. It might mean a conveyor, it might mean a chute sys¬ 
tem or pneumatic system of some kind. It would depend 
on how it was used. 

XQ. 5. It wouldn’t mean a Clark product to you, neces¬ 
sarily? 

A. Not the way it’s handled there. 

XQ. 6. And that is also true of “truck loader,” is that 
right? 

A. Possibly, yes. 

XQ. 7. You had heard of devices used for loading cars 
before you sold these Clark products, hadn’t you? 

A. I imagine, although it probably hadn’t occurred to me 
too much. That is, I don’t remember specifically. I would 
assume I had run across it in the past years, but I don’t 
recall anything specifically. 

XQ. 8. Well, if you can put your mind back to the time 
before you had heard of a Clark product, if then you had 
seen, for instance, the term “car loader” as two words, 
with small letters, what would that have meant to you? 

A. Well, if I was a boy, it could have meant a machine 
loading ice in refrigerator cars. It might have been a con¬ 
veyor for loading grain, loading it in boxcars. 
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I was raised on a farm and I have seen a lot of grain 
coming into the cars. 

XQ. 9. It would have meant something for loading cars? 

A. That’s right. 

XQ. 10. I will show you page 1905 of McCrae’s Bluebook 
for 1946, wherein the lower left-hand corner there is a 
heading of “Loaders and L T nloaders, Car.” 

"What would you suppose that refers to? 

A. Well, that is a very general classification. You’re 
hitting on a subject now that is very tender. 

I have charge of our advertising, and we battle these 
things all the time, because these companies that publish, 
like McCrae’s and the rest of them, are so general in their 
classifications that, frankly, we dropped out of all that. 

I am just saying that; it is not really personal, but it’s 
something I am in touch with all the time. Their classifi¬ 
cations are so general that they are meaningless sometimes. 

For instance, we build straddle trucks, and there are only 
three builders of them; but, you can go through the book 
and find a dozen and one will be a fork truck, battery oper¬ 
ated, with a pair of fingers that stick out in front down 
on the ground and thev will call them straddle trucks. 

In the true sense of the word, it’s not a straddle truck 
at all, although, if you wanted to be technical, it could be 
classed as one, because it does go around and straddles a 
pallet. 

XQ. 11. Wouldn’t you assume from that listing that 
each of those companies referred to puts out a product 
which it considers to be a car loader? 

A. Well, I am familiar with most of these companies. 
Barber-Greene, of course, make conveyors; Byers Machine 
Company, I don’t know what they’d have to load cars, but 
they make trenchers and ditchers; Chicago Automatic 
makes conveyors. 

They would certainly have to be classed as car loaders, 
under certain usages. 

XQ. 12. Well, my question was, you would assume from 
that listing that each of those companies makes something 
which it calls a car loader, isn’t that right? 
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A. Yes, that is. That is what they are trying to convey. 

XQ. 13. And the Clark fork truck that we were talking 
about is included in that listing, isn’t it? 

A. That’s the impression they are trying to convey. Yes, 
thev have an ad here. 

XQ. 14. Would you say that the Clark “Carloader” and 
“Trucloader” are especially designed for loading cars and 
trucks, respectively? 

A. Not exclusively, hut they certainly had that in mind 
vhen they designed the machines. 

By Mr. Reynolds: All right, that is all. 

By the Witness: Very definitely. 

By Mr. Dienner: Could I see that sheet, please? 

By Mr. Reynolds: Certainly. Oh, excuse me, but I have 
one more question. 

XQ. 15. What I have said about car loaders would apply 
practically in the same way to truck loaders, would it not ? 

A. Generally speaking, yes. 

By Mr. Reynolds: That is all. 

Redirect Examination. 

By Mr. Dienner: 

RDQ. 1. With respect to “Trucloader,” Clark Equip¬ 
ment Company’s trademark spelled T-r-u-c-l-o-a-d-e-r, 
would you expect to find that used in lower case letters any 
place ? 

A. I wouldn’t know. 

RDQ. 2. Have you ever seen it so used? 

A. Not to the best of my knowledge; I never had. 

RDQ. 3. As either one or two words. 

A. No, I can’t think of any instance where I ever did. 

RDQ. 4. With reference to this listing in McCrae’s Blue- 
book for 1946, page 1905, which Mr. Reynolds showed you, 
he asked, was Clark Equipment Company in this alphabet¬ 
ical listing of “Loaders and Unloaders, Car.” 

You saw on that page, along with other unrelated adver¬ 
tisements of others, a reference to Clark and “Carloader” 
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used as a trademark, but did you find “Clark Equipment 
Company” alphabetically listed in that listing after the 
heading “Loaders and Unloaders, Car?” 

By Mr. Reynolds: I think that is a leading question; 
I will object to it. 

By Mr. Dienner: All right. We will note the objection. 

A. Mr. Schermer? Well, never mind. 

By Mr. Reynolds: Go ahead. If you want to talk to him, 
it is all right. 

By the Witness: No. 

By Mr. Dienner: 

RDQ. 5. Let me put it this way. That is an alphabetical 
listing under the heading “Loaders and Unloaders, Car,” 
isn’t it? 

A. No: of course, it is not listed. It’s obvious it isn’t. 

RDQ. 6. It starts off with “Atlas Conveyor Co.,” “Bar- 
her-Greene Company,” “Byers Machine Company,” “Chi¬ 
cago Automatic Conveyor,” et cetera. 

Now, the next entry we have is “Conveyor Systems, Inc.” 
and after that is an “H” entry and an “I” and a “J?” 

A. Yes. 

RDQ. 7. Now, is Clark Equipment Company in that al¬ 
phabetical listing which McCrae’s has under “Loaders and 
Unloaders, Car?” 

A. I would say it’s not alphabetical. 

RDQ. S. Are you sure, therefore, that it is in the listing? 

A. You fellows have to remember that I dont’ have any 
legal training. 

RDQ. 9. I just notice that is the only one different from 
the others. Is it not? 

A. Yes. 

RDQ. 10. What sort of an ad do you find in the upper 
right-hand corner, that separate ad? 

A. Caspers Tin Plate Co. 

RDQ. 11. Let me ask you one more question. 

A. I’ll tell you one thing, and that is a personal opinion, 
but I have so little faith in directories, because we used 
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to spend our money in directories, and their classifications 
are so big and so—I won’t use the words that I have really 
inside of me—inaccurate, that I don’t see how anybody 
could use those for forming any kind of a legal opinion, I 
really don’t. They are too broad. 

RDQ. 12. I don’t have to ask you the question I was 
going to ask, then. 

A. Well, I might add that we dont’ spend any money in 
directories any more. 

By Mr. Dienner: That is all. 

By Mr. Revnolsd: Are you through with that sheet? 

By Mr. Dienner: Yes. 

Recross Examination. 

By Mr. Reynolds: 

RXQ. 1. Let me ask you this. You would read this list¬ 
ing as meaning that the Clark Company has a car loader 
that it is advertising, wouldnt’ you? 

A. Yes, I would. 

RXQ. 2. So that, that advertisement actually belongs 
under the heading of “Car Loaders,” doesn’t it? 

A. In that case, yes. 

By Mr. Reynolds: That is all. 

Further Redirect Examination. 

By Mr. Dienner: 

RDQ. 13. The usage which you find in the ad is of 
‘ ‘ Carloader ’ ’ as one word ? 

A. Yes. 

RDQ. 14. And in block letters? 

A. Yes. 

By Mr. Dienner: Okay, that is all. 

By Mr. Reynolds: Thank you. 
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Howard M. Palmer, 

called as a witness on behalf of the plaintiff herein, having 
been first duly sworn, was examined and testified as 
follows: 

Direct Examination. 

By Mr. Dienner: 

DQ. 1. Will you state your full name. 

A. Howard M. Palmer, P-a-l-m-e-r. 

DQ. 2. Your residence? 

A. Welleslev, Massachusetts. 

DQ. 3. And your age, Mr. Palmer? 

A. Fortv-six. 

* 

DQ. 4. Would you tell us with whom you are employed? 

A. Lewis-Shepard Products, Inc., of Watertown, Massa¬ 
chusetts. 

DQ. 5. In what business is that company engaged? 

A. The manufacture of industrial trucks. 

DQ. 6. And within the term “industrial trucks,” what 
do you include? 

A. Fork trucks, manually-operated materials-handling 
equipment on wheels. 

DQ. 7. What is your position with that company? 

A. General Sales Manager. 

DQ. 8. How long have you been with the company? 

A. Seven years. 

DQ. 9. Have you served in different capacities with the 
company ? 

A. Yes. I was formerly a Sales Manager of the power 
truck division. 

DQ. 10. Yes. 

A. Originally. 

DQ. 11. Prior to coming with Lewis-Shepard Products, 
Inc., did you work with any other company that either made 
or sold or used fork trucks? 

A. Which used for trucks, yes. 
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DQ. 12. Yes? 

A. I was Assistant Materials Superintendent in the 
Bethlehem-Hinghan Ship Yard. 

DQ. 13. And during that work, you had occasion, did 
you, to see or purchase or use fork trucks? 

A. Yes, I did. 

DQ. 14. During that time and your time with Lewis- 
Shepard Products, Inc., have you become acquainted with 
other types of materials-handling equipment? 

A. Yes, I have. 

DQ. 15. I believe you are President of the Materials- 
Handling Institute, is that correct? 

A. Yes, I am. 

DQ. 16. For the current year? 

A. Yes. 

DQ. 17. That organization embraces the manufacture of 
a variety of materials-handling equipment ? 

A. All kinds of materials-handling equipment. 

DQ. 18. Such as what? 

A. Conveyors, hoists, cranes, trucks. 

DQ. 19. As a man from Lewis-Shepard Products, Inc., 
you are acquainted with other manufacturers’ brands of 
fork trucks? 

A. Yes, I am. 

DQ. 20. You are acquainted with the trademarks of the 
competitive manufacturers ? 

A. Yes, I am. 

DQ. 21. In the field of industrial trucks, what does the 
term “Carloader” mean to you? 

A. Associated with Clark fork trucks. 

DQ. 22. And what about the term “Trucloader?” 

A. The same. 

DQ. 23. To your knowledge, are those trademarks used 
by any other company other than Clark Equipment Com¬ 
pany? 

A. Not to my knowledge. 

DQ. 24. Would that include other than just strictly fork 
truck manufacturers? 
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A. I have never seen it used. 

DQ. 25. Of your own knowledge, have those trademarks 
been in use by Clark Equipment Company for a substantial 
period of time? 

A. I would say so. 

DQ. 26. Lewis-Shepard Products, Inc., is a competitor 
in the manufacture of fork trucks, to Clark Equipment 
Company? 

A. That’s right. 

By Mr. Dienner: I think that is all for the meantime. 
Mr. Reynolds will ask you a few questions now. 

Cross Examination. 

By Mr. Reynolds: 

XQ. 1. When you say that “Carloader” and “Truc- 
loader” are trademarks, are you thinking of them as being 
one word or two words? 

A. Thinking of them as one word. 

XQ. 2. Would “car loader” as two words, each one with 
a small letter, mean Clark’s products to you? 

A. Well, I’d associate it with one word, not the two 
words basically, but that is the first thought I would have 
when the word was used, I would say. 

XQ. 3. Well, if you "were just reading an article and 
saw a reference to a car loader, would you think of that 
as a Clark product or not? 

A. I would probably think of it that way, even though 
it might be referring to some general use. 

XQ. 4. Well, I mean, would you think it was intended to 
refer to a Clark product? 

A. No, but I would be inclined to feel that the one word 
would be associated with Clark. 

XQ. 5. Rather than two words? 

A. Rather than the two. 

XQ. 6. And that is true also of “truck loader” as two 
words, is that right? 

A. Yes. 
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XQ. 7. If you had built a device just for the purpose of 
loading cars, what would you call it? 

A. Well, I suppose you would call it a car loader, using 
two words. 

XQ. 8. And that would be true of a truck loader, also? 
You would call that a truck loader? 

A. For the same reason. 

XQ. 9. In fact, that is the normal and natural thing 
to call a device of that type, is it not? 

A. If there were such a device. 

XQ. 10. Suppose that the primary purpose of it was to 
load cars, wouldn’t you still call it a car loader? 

A. You might. 

XQ. 11. And also a truck loader, of course? 

A. Yes. 

By Mr. Reynolds: That is all. 

Redirect Examination. 

By Mr. Dienner: 

RDQ. 1. Do you know of any such device which would 
just load cars or load trucks or unload them and would 
have no other function? 

A. Well, I believe there is some conveyor equipment for 
that purpose. Of course, our operations are primarily 
trucks, so we are not as familiar with the details of that. 

RDQ. 2. In the field of fork trucks or industrial trucks, 
“Carloader” as one word, or * * Trucloader, ” spelled 
T-r-u-c-l-o-a-d-e-r, are those, to your mind, trademarks of 
Clark Equipment Company alone ? 

A. Yes, they are. 

By Mr. Dienner: That is all I have. 

By Mr. Reynolds: That is all. 

By the Witness: All right. 
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United States Court of Appeals 

For the District of Columbia Circuit 
Appeal No. 11,899 

Clark Equipment Company, Appellant 

vs. 

Sinclair Weeks and Robert C. Watson, Appellees 

Appeal No. 11,900 

Clark Equipment Company, Appellant 

vs. 

Sinclair Weeks and Robert C. Watson, Appellees 

Consolidated Appeals from the Judgment of the District Court 
of the District of Columbia Circuit in Civil Actions 4119*51 
and 4120-51 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

Pursuant to Section 1 of the Trade-Mark Act of July 5, 
1946 (Public Law 489, 79th Congress, 2nd Session, Act of 
July 5, 1946, c. 540, 60 Stat. 427, U.S.C. Title 15, Sec. 
1051), Appellant duly filed in the Patent Office on July 10, 
1947, an application. Serial No. 528,258, to register its 
trade-mark “CARLOADER” on the Principal Register 
provided by that Act (Jt. App. 85, 86). 
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A similar application, Serial No. 52S,772, to register Ap¬ 
pellant’s trade-mark “TRUCLOADER” was filed in the 
Patent Office oh July 17, 1947 (Jt. App. 122-6). These ap¬ 
plications—as subsequently amended to seek registration 
on the Principal Register pursuant to Section 2(f) of the 
Act (15 U.S.C. 1052, paragraph (f))—were both finally 
rejected by the Examiner of the Patent Office on April 21, 
1950 (Jt. App. 112-112(a) and 170(a)). 

Appeals to the Commissioner of Patents from the Ex¬ 
aminer’s final rejections were duly filed on October 17,1950, 
pursuant to Section 20 of the Trade-Mark Act of July 5, 
1946 (15 U.S.C. 1070) (Jt. App. 112(b), 170(b)). The 
Commissioner affirmed the Examiner’s rejection of the two 
applications on April 6, 1951 (Jt. App. 116, 174-175). 

Pursuant to the provisions of Section 21 of the Trade- 
Mark Act of July 5, 1946 (15 U.S.C. 1071), Appellant on 
October 2, 1951, duly filed suits against the Secretary of 
Commerce and the Commissioner of Patents under Revised 
Statutes, Section 4915 (35 U.S.C. 63)* in the United 
States District Court for the District of Columbia (Nos. 
4120-51 and 4119-51) praying that the Court adjudge Ap¬ 
pellant to be entitled, according to law, to have the two 
trade-marks registered on the Principal Register provided 
by the Trade-Mark Act of July 5,1946 (Jt. App. 2,8). Fol¬ 
lowing a consolidated trial of the issues, the United States 
District Court for the District of Columbia, on April 14, 
1953, dismissed the complaints with costs against Appellant 
(Jt. App. 15-17). 

Appellant appealed from the decision of the United 
States District Court in Civil Actions 4119-51 and 4120-51 
by duly filing notices of appeal (Jt. App. 17,18) and bonds 
for costs with said District Court on July 11, 1953, pursu¬ 
ant to Rule 73 of the Federal Rules of Civil Procedure and 
Title 28 Sec. 1291 United States Code, and the appeals 
(11,899 and 11,900) were duly docketed on August 3, 1953. 

* Rev. Stat. Sec. 4915, as amended 35 U.S.C. See. 63, has since been repealed 
by Section 5, Act of July 19, 1952, ch. 950, 66 Stat. 815. It has been replaced 
by 66 Stat. 815, 35 U.S.C. Secs. 145, 146 (Supp. 1952). (infra, p. 54, 55) 
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STATEMENT OF CASE 

Appellant, Clark Equipment Company, (plaintiff below), 
seeks to register, in separate applications, its two trade¬ 
marks “CARLOADER” and “ TRUCLOADER ’ ’, for fork 
lift trucks, under the provisions of Section 2(f) of the 
Trade-Mark Act of July 5, 1946, which section says (so far 
as applicable to this case): 

“ . . . nothing herein shall prevent the registration of 
a mark used by the applicant which has become dis¬ 
tinctive of the applicant’s goods in commerce.” (15 
U.S.C. 1052(f), infra, p. 53) 

Clark Equipment (Appellant) has been in the business of 
manufacturing and selling various types of “industrial 
trucks” continuously since prior to 1938, and in that year 
it applied to one type, called “fork lift trucks”, the trade¬ 
mark “CARLOADER” (Jt. App. 60, 85-6, Pltf. Ex. 3) and 
in 1939 obtained a registration of the mark under the 
Trade-Mark Act of 1920 for those goods (Jt. App. 178, Pltf. 
Ex. 6). 

In 1943, Clark Equipment applied a new trade-mark 
“TRUCLOADER” (Jt. App. 122-6, Pltf. Ex. 4) to some of 
its “fork lift trucks” and in 1944 obtained a registration of 
the mark under the 1920 Act for those goods (Jt. App. 177, 
Pltf. Ex. 5). 

Within two years after the Patent Office granted the reg¬ 
istration to Clark for “TRUCLOADER”, the new Trade- 
Mark Act of 1946 was enacted, namely on July 5, 1946 
(infra 50, 61). The new law, by its terms, became 
effective one year later, repealing the Act of 1920 (Sec. 
46(a); 15 LT.S.C. 1051), curtailing the term of Clark’s two 
registrations previously granted under that Act (Sec. 
46(b); 15 U.S.C. 1051) and precluding renewal of Clark’s 
existing registrations of these marks, (infra, p. 63). 

On July 10, 1947 (five days after the Trade-Mark Act of 
July 5,1946, became effective), Clark filed an application in 
the Patent Office (Serial No. 528,258) to re-register its 
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trade-mark “CARLOADER” under the provisions of the 
new Act (Jt. App. 85-6) (Pltf. Ex. 3). 

One week later, on July 17, 1947, Clark filed an applica¬ 
tion in the Patent Office (Serial No. 528,772) to re-register 
its trade-mark “TRUCLOADER”. Ownership of its 
earlier Reg. No. 40S,957 under the 1920 Act (Jt. App. 122-6; 
Pltf. Ex. 4) was recited. 

The Patent Office, in acting on the applications, refused 
registration, saying that “CARLOADER” was “merely 
descriptive” and did not qualify for registration on the 
Principal Register (Jt. App. 89) and rejected the applica¬ 
tion for registration of “TRUCLOADER” on substantially 
the same ground (Jt. App. 112(a), 170(a)). 

Clark then filed substantial amounts of evidence in its 
“CARLOADER” application to show that “CAR- 
LOADER” was distinctive as the trade-mark of Clark’s 
fork lift trucks (as distinguished from the fork lift trucks 
manufactured and sold by others) within the meaning of 
Section 2(f) of the 1946 Act and, therefore , was registrable 
(Jt. App. 90-112). 

Similarly, additional evidence was submitted in the 
“TRUCLOADER” application to show that it also is in¬ 
dicative of origin in Clark of fork lift trucks in commerce 
and therefore identifies solely the fork lift trucks of Clark 
and distinguishes them from the fork lift trucks of its 
competitors (Jt. App. 134-170). 

In order that there could be no question that Clark was 
relying on the provisions of Section 2(f) of the 1946 Act, 
each of the applications was duly amended to make refer¬ 
ence to that Section as the basis for registration of the 
marks as required by Trade-Mark Rule 8.1 (Jt. App. 88, 
163). 

The Patent Office changed the ground of its rejection 
from its initial contention that the mark “CARLOADER” 
was “merely descriptive” of Clark’s fork lift trucks 
(within the meaning of Section 2(e) of the 1946 Act) (Jt. 
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App. 89) to tlie contention that the mark was “generic”* 
and “the name of the goods”. The application for registra¬ 
tion of “TRUCLOADER” was similarly rejected (Jt. 
App. 162, 170(a)). 

Clark responded to the Patent Office rejection by point¬ 
ing out that the Patent Office was without statutory author¬ 
ity to refuse the registrations on the grounds set forth in 
the rejection. In addition, it was urged that even if the 
marks “CARLOADER” and “TRUCLOADER” are con¬ 
sidered to be “merely descriptive” of but one of many 
functions of industrial trucks such as fork lift trucks, the 
marks actually serve to identify and distinguish the fork 
lift trucks sold by Clark from the fork lift trucks sold by 
others , and that Clark’s competitors as well as consumers 
of these articles use the marks solely for the purpose of 
indicating origin of fork lift trucks in Clark and not for 
the purpose of describing fork lift trucks or any attribute 
of such trucks. 

The Examiner of Trade-Marks persisted in his refusal 
to register either mark and in due course, appeal was taken 
to the Commissioner of Patents in both applications pur¬ 
suant to the applicable statutes and rules of practice. 

The Commissioner of Patents, in rendering his decision in 
the appeals, stated that the sole question before him was 
whether each of the applicant’s (Clark’s) marks before 
him “is generic, and hence incapable of functioning as a 
trade-mark” (Jt. App. 117). The Commissioner, while ad¬ 
mitting that none of the references cited by the Examiner 
showed the words “car” and “loader” written as a single 
word, and without citing any statutory authority, affirmed 
the Examiner of Trade-Marks and exceeded his statutory 
duty and authority by gratuitously adding that “CAR- 
LOADER” is a term “which others have an equal right to 
use at any time” (Jt. App. 121). 

Pursuant to the provisions of Title 35 Sec. 145 U.S.C. and 
the corresponding provisions of Section 21 of the Trade- 

# The term ‘ ‘ generic ’ ’ does not appear anywhere in the trade-mark statutes 
or rules. 
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Mark Act of 1946, Title 15 Sec. 1071 U.S.C. (infra, p. 54-55), 
Clark filed complaints in equity in the court below to 
compel the Commissioner of Patents to issue the registra¬ 
tions sought. The actions were based on the ground that 
Clark had complied with all requirements of the Trade- 
Mark Act of 1946 and the Patent Office Rules of Practice 
promulgated thereunder and that the Commissioner of 
Patents wrongfullv and without authority refused to issue 
the registrations sought. More specifically, Clark alleged 
that the registrations sought were not barred under the 
provisions of Sections 2(a), 2(b), 2(c), or 2(d) of the 1946 
Act and that, notwithstanding any alleged descriptiveness 
of the marks under Section 2(e) of the Act, Section 2(f) 
expressly confers on an applicant a right to a registration 
where the mark has become distinctive of applicant’s goods 
in commerce and that Clark has satisfied this requirement 
of the Act. 

Evidence was presented on behalf of Clark at the trial 
before the court below to establish that “CARLOADER” 
and “TRUCLOADER” are not “generic” as used in con¬ 
nection with Clark’s goods (fork lift trucks). This evi¬ 
dence was in the form of depositions of Clark’s direct 
competitors in the sale of fork lift trucks, testimony of 
experts in the broad field of “material handling equip¬ 
ment”, documentary evidence such as advertising of Clark 
and its competitors showing that no use is made of either 
mark by competitors or the public except to indicate origin 
of fork lift tracks in Clark Equipment Company, and trade 
publications establishing that the terms which the public 
uses to call for the goods involved, regardless of the source 
of origin thereof, are “industrial trucks” or “fork trucks” 
or “fork lift trucks”. 

The only evidence relied upon by the Patent Office in sup¬ 
port of its position were headings in a general manufac¬ 
turers’ directory, for goods referred to as “loaders and 
unloaders, car”, and “loaders, wagon and truck”, which 
goods were not shown to be fork lift trucks or even indus- 
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trial trucks of any kind but apparently was conveyor 
equipment or apparatus (Jt. App. 222, 51). 

The present appeal is taken from the decision of the Dis¬ 
trict Court, affirming the decision of the Commissioner of 
Patents, and concluding, as a matter of law, that Clark is 
not entitled to a registration of its trade-marks “CAR- 
LOADER” and “TRUCLOADER” for fork lift trucks on 
the ground that each is “A generic term which is a proper 
name for the article to which it is applied”, notwithstand¬ 
ing the fact that the primary significance of “CAR' 
LOADER” and “TRUCLOADER”, when applied to fork 
lift trucks, indicates in the minds of the consumers of such 
goods the producer or origin and not the product. 

STATEMENT OF POINTS 

1. Section 2(f) of the 1946 Act specifically provides for 
the registration of marks which have become distinctive of 
the applicant’s goods in commerce, i.e., words or combina¬ 
tions thereof adopted and used by a manufacturer which 
identify his goods and distinguish them from like goods of 
others. The District Court erred in the manner in which it 
applied this provision of the statute to the facts before the 
court inasmuch as Clark established by clear, convincing 
and uncontradicted evidence that “CARLOADER” and 
“TRUCLOADER” satisfy the requirements of the stat¬ 
utes and rules of practice to the end that Clark is entitled 
to registration thereof as marks for its fork lift trucks. 

2. There is no provision of the Trade-Mark Act of July 
5, 1946, under which rejection of an application presented 
under Section 2(f) of the Act is authorized on the ground 
that it is “A generic term which is a proper name for the 
article to which it is applied”. 

3. “CARLOADER” and “TRUCLOADER” are trade¬ 
marks of the appellant, Clark Equipment Company, within 
the definition of “trade-mark” in Section 45 of the Trade- 
Mark Act of July 5, 1946. No one else uses “CAR- 
LOADER” and “TRUCLOADER”, or “car loader” or 
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“truck loader” for fork trucks or industrial trucks either 
in a descriptive sense or as a trade-mark. It was clear 
error for the District Court to hold to the contrary. 

4. Clear, convincing and uncontradicted evidence estab¬ 
lishes that the recognized name of the goods (articles) on 
which appellant uses its trade-marks “ CARLOADER” and 
“TRUCLOADER” is“fork truck” (or“fork lift truck”), 
which type of truck falls in the broader class of goods 
known in the trade as “industrial trucks”, which are, in 
turn, included in the still broader category of “material 
handling equipment.” Contrary to the holding of the Dis¬ 
trict Court, “CARLOADER” and “TRUCLOADER” are 
not generic terms which are the proper names of the 
articles to which appellant applies them. 

SUMMARY OF ARGUMENT 

Clark’S position, therefore, may be summarized by stat¬ 
ing that the District Court is deemed to have reached an 
erroneous conclusion of law as to the criterion of trade¬ 
mark significance and registrability or at least has misap¬ 
plied to the facts of the present case an only par¬ 
tially correct conclusion of law. Upon the basis of the 
erroneous or only partially correct conclusion of law, the 
court below could not make a finding of secondary meaning 
or distinctiveness without an antithetical result. There¬ 
fore, it is submitted that the Court of Appeals should re¬ 
verse the District Court and hold that “CARLOADER” 
and “TRUCLOADER” satisfy the criteria as trade¬ 
marks for fork lift trucks and therefore are proper subject 
matter for registration under the 1946 Act. 

Appellant seeks to register its two trade-marks “CAR- 
LOADER” and “TRUCLOADER” for fork trucks pur¬ 
suant to Section 2(f) of the Trade-Mark Act of July 5, 
1946, which Section says, so far as is applicable: 

“ . . . nothing herein shall prevent the registration of 
a mark used by the applicant which has become distinc¬ 
tive of the applicant’s goods in commerce.” 





The uncontroverted evidence presented to the District 
Court, including the following which was not previously 
before the Patent Office— 

1. Testimony of experts in the field of materials 
handling equipment; 

2. The most authoritative publication in the mate¬ 
rials handling equipment field; 

3. Testimony of officers of trade associations in the 
materials handling equipment industry; 

4. Testimony and advertisements of appellant’s com¬ 
petitors, as well as advertisements of non-competing 
companies; 

5. Testimony of appellant’s Vice-President as to 
habits of the purchasing public in the field of materials 
handling equipment, the extent and manner in which 
appellant’s trade-marks are promoted and the amount 
and extent of appellant’s sales— 

clearly and convincingly establishes that the decision of 
the District Court, as well as the decision of the Commis¬ 
sioner of Patents, was clearly erroneous in holding that 
appellant’s trade-marks are generic terms and are the 
names of the goods to which appellant applies them and 
therefore are not registrable pursuant to Section 2(f) of 
the Trade-Mark Act of 1946—and in further holding that 
they have not become distinctive of appellant’s goods in 
commerce. 

The evidence shows, without contradiction, that the ‘‘ gen¬ 
eric” term, or ‘‘name of the goods”, actually used by com¬ 
petitors, the purchasing public, and others for the indus¬ 
trial trucks here involved is “fork truck” or “fork lift 
truck”. Thus, a “fork truck” or “fork lift truck” is one 
well recognized type of truck within a broader class, or 
genus, of trucks known as “industrial trucks”. Industrial 
trucks, in turn, are but one class (or genus) of goods em¬ 
braced by the still broader class known as “material hand¬ 
ling equipment”, which includes many diverse types of 


equipment such as conveyors, cranes, tipples, wheelbarrows, 
etc., which are non-competitive with and are different in 
structure and operation from fork trucks. The terms “fork 
truck” or “fork lift truck” (or “industrial truck”), there¬ 
fore, are the only terms which the public needs or actually 
uses to ask for those goods. 

The evidence shows that no one had ever used the terms 
“CARLOADER” or “TRUCLOADER” (or even “car 
loader” or “truck loader”) for fork trucks or other kinds 
of industrial trucks, either in a descriptive sense or as a 
trade-mark, prior to or since appellant’s adoption of them 
as its trade-marks for its fork trucks 15 years ago and 
10 years ago, respectively. The testimony of experts in the 
industrial truck and fork truck fields, including testimony 
from appellant’s competitors, and also their advertise¬ 
ments, and other evidence, all show that “fork truck” (or 
“fork lift truck”) is the name of the goods. The Patent 
Office has introduced no evidence to the contrary. 

Appellant’s evidence clearly and convincingly shows that 
“CARLOADER’’and“TRUCLOADER” are trade-marks 
for its fork trucks, within the definition of “trade-mark” 
set forth in Section 45 of the Trade-Mark Act of July 5, 
1946. They distinguish appellant’s fork trucks from the 
fork trucks and industrial trucks made and sold bv others. 

There is no new principle involved in this case and ap¬ 
pellant is not asking the court to set a precedent. The Pat¬ 
ent Office has already issued registrations under Section 
2(f) for comparable trade-marks in the material handling 
field such as “Transporter” for motorized hand lift trucks 
(Jt. App. 204, Pltf. Ex. 16), and “Load Lifter” for elec¬ 
trically driven hoists (Jt. App. 205, Pltf. Ex. 17), when it 
was shown that they had become distinctive of their owners’ 
goods in commerce. Moreover, the criterion of trade-mark 
significance adopted by this court in Spang et al v. Watson, 
97 USPQ 290 (following Kellogg Co. v. National Biscuit 
Co., 305 U.S. 118: 39 USPQ 299) is relied upon by Clark 
in the present case inasmuch as “the primary significance 
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of the term [CARLOADER and TRUCLOADER respec¬ 
tively] in the minds of the consuming public * * * * is not 
the product but the producer [Clark]”, (emphasis and 
brackets are appellant’s). 

Even if “CARLOADER” or “TRUCLOADER” were 
“generic” (in the sense in which that word is used by the 
Court and the Patent Office), which they are not, that is no 
statutory basis for rejection of these trade-marks under 
Section 2(f) of the 1946 Act, which section provides that 
nothing shall prevent registration of marks which have 
become distinctive of the applicants goods in commerce 
or have acquired a “secondary meaning” in the trade. 
Under the common law decisions cited hereinafter, it is 
clear that even generic terms could, and many did, acquire 
secondary meaning within the intent of Section 2(f). 

The evidence clearly and convincingly shows that appel¬ 
lant’s trade-marks have acquired a “secondary meaning”, 
as determined by the common law tests therefor, and have 
become distinctive of appellant’s goods in commerce within 
the literal requirements of Section 2(f) and therefore are 
registrable. 

The evidence is of such character and weight and so 
clearly shows that the District Court’s (and Patent Office’s) 
decisions were clearly erroneous as to require a reversal 
of the decisions. 

ARGUMENT 

Introduction 

This is a consolidated appeal involving the right to reg¬ 
istration, under Section 2(f) of the Trade-Mark Act of 
July 5, 1946, of two of appellant’s trade-marks which ap¬ 
pellant has used on its fork trucks* for many years to dis¬ 
tinguish them from the fork trucks made and sold by some 
twenty-five other manufacturers. 

* What a fork truck is and how it functions is set forth at page 20, infra, 
of this brief. 
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One of these trade-marks is the coined word “CAR- 
LOADER”, which has been used by appellant as a trade¬ 
mark for its fork trucks for fifteen years, and the other 
trade-mark is the coined word “TRUCLOADER”, which 
has been used by appellant for ten years as a trade-mark 
for its fork trucks. No other manufacturer of fork trucks 
has ever used either of those coined words, in either a de¬ 
scriptive sense or as a trade-mark , with respect to fork 
trucks or, more broadly, any industrial truck. 

Section 2, which is the section providing for registration 
of trade-marks under the Act of 1946, states: 

“A r o trade-mark by which the goods of the applicant 
may be distinguished from the goods of others shall be 
refused registration on the Principal Register on ac¬ 
count of its nature unless it — 

* # • • 

“(e) Consists of a mark which ( 1) when . applied to 
the goods of the applicant is merely descriptive or de¬ 
ceptively misdescriptive of them . . . 

“(f) Except as expressly excluded in paragraphs (a), 

(b), (c) or (d) of this section, nothing herein shall pre¬ 
vent the registration of a mark used by the applicant 
which has become distinctive of the applicant’s goods 
in commerce. The Commissioner may accept as prima 
facie evidence that the mark has become distinctive, as 
applied to the applicant’s goods in commerce, proof of 
substantially exclusive and continuous use thereof as 
a mark by the applicant in commerce for the five years 
next preceding the date of the filing of the application 
for its registration.” (15 U.S.C.A. 1052) (italics 
appellant’s) 

Appellant’s two applications for registration were init¬ 
ially rejected by the Patent Office by virtue of Section 
2(e)(1) on the ground that they were “merely descriptive” 
of the goods on which the applicant used them. Appellant 
then amended its applications to rely on the provisions of 
Section 2(f), pointing out that, with respect to the trade¬ 
mark “ CARLOADER”, it had been used for more than 
eight years prior to the filing of the application and that the 
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trade-mark “TRUCLOADER” had been used approxi¬ 
mately four years prior to the date of the application. In 
addition to that, the appellant submitted to the Patent 
Office additional proof* that the mark had become distinc¬ 
tive of applicant's goods in commerce and called attention 
to the fact that the Patent Office had earlier registered the 
same trade-marks to appellant under the Trade-Mark Act 
of March 19, 1920. 

The Patent Office then rejected the applications on a new 
basis, namely, that appellant’s trade-marks were “generic” 
and merely the “names of the goods”. Although it was 
pointed out by appellant that (1) those words are nowhere 
used in the statute and are not a statutory ground for de¬ 
nial of registration and (2) its trade-marks are not generic 
or the name of the goods, nevertheless the rejections were 
made final. An appeal was taken to the Commissioner of 
Patents from the Examiner’s refusal to register the trade¬ 
marks, but the Examiner was affirmed. 

In the District Court, a great amount of additional and 
uncontradicted evidence was offered which had not been be¬ 
fore the Patent Office. This evidence consisted of testi¬ 
mony of experts in the field of materials handling equip¬ 
ment and an authoritative publication in that field, evidence 
of customers’ practices, depositions of competitors, docu¬ 
mentary evidence in the form of competitors’ own advert¬ 
isements, and advertisements of persons in other fields, and 
the testimony of officers of trade associations, all of which 
established that “fork truck”, or “fork lift truck”, was the 
name of the goods. Nevertheless, the court concluded, with¬ 
out indicating in any way on what the conclusion rested, 
that appellant’s trade-marks were “generic” and the 
“proper names of the goods”, and therefore were unreg- 
istrable. 

In spite of the foregoing new evidence and the evidence 
previously submitted to the Patent Office, which showed that 
the purchasing public recognizes “CARLOADER” and 

* Pursuant to Patent Office Rule 8.1 (infra, p. 70). 
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“TRUCLOADER” as appellant’s trade-marks for its fork 
trucks, the District Court also concluded that the trade¬ 
marks had not become distinctive of applicant’s goods in 
commerce. "While that conclusion was clearly erroneous, 
it would appear that the court felt that it was necessary 
and inescapable in view of its first (also clearly erroneous) 
conclusion, namely, that appellant’s trade-marks are gen¬ 
eric and the proper names for the goods. 

Appellant bases its claim to relief on the following pro¬ 
positions which are discussed in full following their enumer¬ 
ation : 


(1) “CAR-LOADER” and “TRUCLOADER”, as 
used by appellant on its fork trucks, are valid “trade¬ 
marks” as that term is defined bv the 1946 Act. 

(2) The common name which the public calls the 
goods is “fork lift truck” (or “fork truck”), which is 
one type of truck out of many types in the broader 
class, or genus, called “industrial trucks”. Those 
terms are the generic* terms, or names of the goods— 
not appellant’s registered trade-marks. 

(3) Even if appellant’s trade-marks are considered 
“descriptive” (by reason of being descriptive of but 
one function out of many functions which fork trucks 
perform), the 1946 Act does not deny registration to 
“descriptive” trade-marks if they are shown to have 
“become distinctive of applicant’s goods in com¬ 
merce”, as expressed in Section 2(f). 

(4) Section 2(f) is a statutory recognition of trade¬ 
marks which have acquired “secondary meaning” and 
it provides for their registration. 

* According to Webster’s New International Dictionary (2nd Ed. 1949), 
Unabridged, “generic” means ‘‘pertaining to a genus”, and “genus” as 
defined by the same dictionary is: “1. Logic. A class of objects divided into 
several subordinate species; a class more extensive than a species. 2. Biol. A 
category of classification ranking between the family and the species.; . . . 
3. A class; order; kind; sort.” (Page 1047) 
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(5) Appellant has, by clear, convincing and uncon- 
tradicted evidence, shown that its trade-marks “CAR- 
LOADER” and “TRUCLOADER” have acquired a 
secondary meaning with respect to fork trucks origi¬ 
nating in one source (Clark), (i.e., have become distinc¬ 
tive of appellant ’s fork trucks in commerce) and there¬ 
fore are entitled to registration. 

(6) Even if appellant’s trade-marks were “generic” 
and/or the “proper names of the goods” (which they 
are not), the 1946 Act does not make that a ground of 
rejection. 

(1) DEFINITION OF "TRADE-MARK" FULFILLED BY APPEL¬ 
LANT'S "CARLOADER" AND "TRUCLOADER" TRADE-MARKS 

“CARLOADER” and “TRUCLOADER” are trade¬ 
marks , as defined by the Trade-Mark Act of July 5, 1946, 
for appellant’s fork trucks. 

Section 45 of the Act (15 U.S.C. 1127) (Appellant’s 
App. 64) consisting of constructions and definitions of the 
Act, says: 

“ . . . Trade-Mark. The term ‘trade-mark’ includes 
any word, name, symbol, or device or any combination 
thereof adopted and used by a manufacturer or mer¬ 
chant to identify his goods and distinguish them from 
those manufactured or sold by others.” (infra, p. 59) 

“CARLOADER” and “TRUCLOADER” clearly qual¬ 
ify as trade-marks for appellant’s fork trucks by the statu¬ 
tory definition. Those marks clearly have been adopted 
and used to identify appellant’s fork trucks and to dis¬ 
tinguish them from the fork trucks of others. For 
example— 

(A) If reference will be made to plaintiff’s Exhibit 1, 
(Jt. App. S3) which is the metal plate by means of which the 
mark is affixed to appellant’s fork trucks, it will be seen that 
“CARLOADER”,—in the distinctive style shown and in 
lettering more prominent than any other on the plate—, is 


16 


at the very top of the name plate. Beneath it in small letters 
are the words “Reg. U. S. Pat. Off.” which is a designation 
to indicate a registered trade-mark.* Beneath that is the 
notation “Mfg. By Clark Equipment Co., Industrial Truck 
Division”. Similarly, see plaintiff’s Exhibit 2 (Jt. App.84) 
which is the metal name plate affixed to those of the appel¬ 
lant’s fork trucks which it sells under the trade-mark 
“TRUCLOADER”. These are trade marks of Clark for 
its fork lift trucks just as “CADILLAC” and “BUICK” 
are trade marks of General Motors for its automobiles. 

(B) Appellant emphasizes its trade-marks in its own ad¬ 
vertisements (See pages 104, 135 and 192 of the Joint 
Appendix). 

(C) The sworn statements in the respective applications 
in question state that Clark Equipment Company is the 
“owner of the trade-marks” and there is no evidence to the 
contrary (Jt. App. 85-6 and 122-6). 

(D) Appellant has earlier sought and obtained registra¬ 
tion of these trade-marks under a prior trade-mark Act (Jt. 
App. 177 and 178) (Pltf. Exs. 5 and 6). 

(E) Walter E. Schirmer, Vice-President of Clark Equip¬ 
ment Company, has testified that with respect to the “CAR- 
LOADER” and “TRUCLOADER” fork trucks of appel¬ 
lant it has advertised them widolv by those trade-marks in 
various types of national magazines of mass circulation, 
such as Time, Newsweek, Business Week, United States 
News, etc. Direct mail advertising is also employed. See 
for example, catalogue pages (at pages 104 and 135 of the 
Joint Appendix) advertising appellant’s “CARLOADER 
fork trucks” and “TRUCLOADER fork trucks”. Exhi¬ 
bitions, demonstrations, news releases, publicity of various 
kinds have been employed by appellant in advertising its 
“CARLOADER” and “TRUCLOADER” fork trucks. 
From 1946 to 1952, inclusive, it spent $424,000 in sales pro¬ 
motion and advertising of its goods bearing the “CAR- 


* The mark having been registered under the 1920 Act. 
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LOADER” trade-mark. Similarly $118,400 has been spent 
during that period in advertising its fork trucks which it 
distinguishes by the trade-mark “TRUCLOADER” (Jt. 
App. 61-62). 

It is clear, therefore, that “CARLOADER” and 
“TRUCLOADER” were adopted by appellant and used 
by it to identify its fork trucks and distinguish them from 
those manufactured and sold by others. But not only has 
appellant adopted and used its two trade-marks for the 
purpose of distinguishing its fork trucks, they do in fact, 
distinguish its fork trucks from the fork trucks and indus¬ 
trial trucks made and sold by others. Evidence of that is 
clear from the foregoing and also the following: 

(F) There is not a single showing by the Patent Office of 
anyone else’s using “CARLOADER” “car loader”, 
“TRUCLOADER” or “truck loader”, either as a descrip¬ 
tive term or as a trade-mark, for fork trucks, or for any 
kind of industrial trucks. Such terms are not now in use 
by the purchasing public or the industrial truck industry 
for industrial trucks or fork trucks, and were not in use 
by them either before or after appellant’s adoption of 
“CARLOADER” and “TRUCLOADER” as trade-marks 
for its fork trucks. See the competitors’ own advertise¬ 
ments which refer to their goods as “fork trucks” or “fork 
lift trucks” and then employ their own various trade¬ 
marks to identify their brand of fork trucks (Jt. App. 187- 
202) (Pltf. Ex. 15). 

It is abundantly clear, therefore, that the trade-marks 
which appellant seeks to register are not necessary terms 
needed by its competitors or the public to refer to the goods, 
since they can, and do, use the word “fork truck” or “fork 
lift truck”. Moreover, granting of registrations to appel¬ 
lant will not even deny the purchasing public or competi¬ 
tors the right to use the words “car” and “truck” and 
“loader” with respect to fork trucks, if they are used in a 
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fair descriptive sense and not as trade-marks.* It would 
indeed be unfair to allow the public to preempt all words 
which might conceivably be used to describe a product— 
much less a single function of a multi-purpose article— 
otherwise no descriptive term could ever become a trade¬ 
mark. 

(G) The testimony of the Sales Managers of three of ap¬ 
pellant’s competitors makes it clear that they consider 
“CARLOADER” and “TRUCLOADER” to be*the trade¬ 
marks of Clark Equipment Company for the latter’s fork 
trucks and they have testified that nobody else uses those 
terms as a trade-mark for trucks (Jt. App. 226, 232, 239). 

(H) Further recognition that “CARLOADER” and 
“TRUCLOADER” are appellant’s trade-marks for its 
fork trucks appears from “Flow Directory’s” “Trade 
Name Index”, mentioned below, in which appear the trade¬ 
marks of various manufacturers of material handling 
equipment. In that alphabetical index of trade-marks 
“CARLOADER” and “TRUCLOADER” both appear 
only once and are said to be the trade-marks of appellant, 
Clark Equipment Company, for its fork trucks (Jt. App. 
1S5-6) (Pltf. Exs. 13 and 14). Also see Plaintiff’s Exhibit 
19 (Jt. App. 207), which is a page from the “Trade Name 
Section” of MacRae’s Blue Book for 1946 (the catalogue 
relied on by the Patent Office). That Trade Name Section 
also lists the trade-marks of an even greater number of 
equipment manufacturers. At page 3448 appears “CAR- 
LOADER”, and there is only one “CARLOADER” entry 
in the list. It is said to be the trade-mark of appellant for 
“lifting, carrying, and tiering fork trucks” (Jt. App. 207). 

(I) Magazine articles and advertisements of companies 
in other industries, when they have occasion to refer to, or 

* See Section 33(b)(4) of 1946 Act (15 U.S.C. 1115 b(4) which provides 
that any party charged with infringement of a registered mark may overcome 
the registrant’s rights by showing “That the use of the name, term, or device 
charged to be an infringement is a use, otherwise than as a trade . . . mark, 
... or of a term or derice which is descriptive of and used fairly and in good 
faith only to describe to users the goods ... of such party. ’ ’ 
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show, appellant’s fork trucks for any reason, prominently 
use the trade-mark and then associate it with the -words 
“fork truck” (Jt. App. 96, 102, 103). 

(J) Not only do competitors and publishers of direc¬ 
tories or blue books recognize “CARLOADER” and 
“TRUCLOADER” as appellant’s trade-marks, but what 
is perhaps most important, the purchasing public recog¬ 
nizes them as the trade-marks of Clark Equipment Com¬ 
pany by making inquiry concerning appellant’s fork trucks 
and sending in written orders for the fork trucks by refer¬ 
ence to those trade-marks. (For example, Jt. App. 105-112 
and 152-161, and testimony of Mr. Schirmer (Jt. App. 63)). 

(K) In fact, from 1938 through 1952, the purchasing 
public took cognizance of appellant’s “CARLOADER” 
brand of fork trucks to the extent of buying nearly 106 mil¬ 
lion dollars worth. (Jt. App. 63). In making those sales, ap¬ 
pellant was selling in direct competition with a large num¬ 
ber of other manufacturers of fork trucks whose trucks will 
perform the same functions as will appellant’s trucks, as is 
obvious from an inspection of their advertisements (Jt. 
App. 187-203) (Pltf. Ex. 15). 

In the shorter period from 1946 to 1952, inclusive, the 
public also bought $4,681,000 worth of appellant’s “TRUC¬ 
LOADER” fork trucks. (Jt. App. 63). 

There is no evidence of any kind showing that any per¬ 
son orders fork trucks or any other kind of industrial trucks 
from other manufacturers by reference to “CAR- 
LOADER” and “TRUCLOADER” or even by reference 
to “car loader” or “truck loader”. 

The evidence clearly and convincingly establishes that 
the purchasing public, competitors and others recognize 
“CARLOADER” and “TRUCLOADER” as the trade¬ 
marks of appellant for its fork trucks and by those trade¬ 
marks they distinguish appellant’s fork trucks from the 
fork trucks, or industrial trucks, of others. Therefore, they 
are trade-marks within the definition set up in the 1946 
Act. 
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(2) THE GENERIC TERM AND NAME OF THE GOODS IS "FORK 
LIFT TRUCK" OR "FORK TRUCK" 


Appellant is in the business of manufacturing and selling 
goods which are classified in the trade by the generic names 
“Industrial Trucks’’, “Axles”, and “Transmissions”. 
Among the class of goods known as “industrial trucks” are 
various species of trucks such as “fork lift trucks”, “hand 
lift trucks”, “platform trucks” and “industrial tractors” 
(Jt. App. 210 and 23S). 

It is on the particular species of industrial trucks known 
as “fork lift trucks” (or “fork trucks”) that Appellant 
has used its “CARLOADER” trade-mark for fifteen years. 
It has used its “TRUCLOADER” trade-mark on smaller 


“fork trucks” for over ten years. 

To more easily follow the argument presented under this 
sub-heading, it is desirable to understand first: 


(1) what the goods are to which Appellant applies its 
trade-marks, and 

(2) what those goods are designed to do. 

Reference is made to pages 104 and 135 of the Joint 
Appendix for pictures of Appellant’s “CARLOADER” 
fork truck and its “TRUCLOADER” fork truck while 
considering the following description: 

A fork truck is an automotive vehicle equipped with a 
driving motor having an accelerator and suitable gears for 
forward and reverse driving. It has traction wheels and 
dirigible wheels and a steering wheel with a suitable 
driver’s seat on which the driver sits for operating the 
vehicle. The vehicle is usually short, compact and heavy, 
with small road clearance. It is totally unlike a highway 
truck. 

As a distinctive characteristic, it has at its front end a 
fork, the two tines of which extend horizontally out in front 
of the vehicle. The vehicle has a mast providing a vertical 
guide for slidably mounting the rear end of the fork. The 
fork may be raised and lowered by a suitable power connec- 
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tion to the driving motor of the vehicle or by hydraulic 
mechanism. 

The fork truck in a typical operation thrusts or extends 
the fork under a load, raises the load, transports the load 
by locomotion of the vehicle to the desired location, spots 
the load at the desired point of deposit, lowers the load and 
withdraws the fork from under the load. It may deposit the 
load at any level within the capacity of vertical movement 
of the fork (Jt. App. 97). 

The fork truck may be used for many varied purposes 
and may carry many different objects. For example, it 
may take a large roll of paper from storage to a printing 
press and lift it into place. It may take a heavy casting 
from a foundry to a lathe for machining, or a coil of wire to 
a fabricating machine. In short, it manipulates unit pack¬ 
age loads which are too heavy to manipulate by manual 
labor. It may perform many other functions, such as tow¬ 
ing or pushing. However, a fork truck is not adapted for 
handling bulk material such as loose gravel, rock, coal, 
grain, etc. 

As for various functions which fork trucks perform, 
see for example page 95 of the Joint Appendix wherein 
are recited the step by step uses of a fork truck in typical 
manufacturing operations. Also see Appellant’s brochure 
entitled “14 out of 101 Ways to Use TRUCLOADER” 
(Jt. App. 137-151). From the foregoing and the testimony 
of Mr. Schirmer, Appellant’s Vice-President, it will be 
seen that the loading of common carriers, whether box cars 
or highway trucks, is only one of many functions and is not 
the primary function of Appellant’s fork trucks (Jt. App. 
65-6). Some of Appellant’s fork trucks which it identifies 
by the trade-mark “CARLOADER” will not even go into 
a box car because of their mast height (Jt. App. 28, 70 and 
219). 

Less than 30% of the time of operation of a fork truck is 
spent in the loading or unloading of cars. Indeed, many 
fork trucks are never used for that purpose. It is but one 
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function among many functions, and it is not the primary 
function (Jt. App. 66). 

The public—that is, the purchasing public, and competi¬ 
tors, and others—refer to this type of equipment as a “fork 
lift truck” or a “fork truck”. This is what the uncontra¬ 
dicted evidence shows. The uncontradicted evidence further 
shows that a “fork truck” is one type of truck among a 
group of other trucks, which group is more broadly classi¬ 
fied as “Industrial Trucks”. (Jt. App. 210, 231, 238) See 
detailed evidence, infra. 

“Material Handling Equipment” is a broader designa¬ 
tion which embraces the class of goods called “Industrial 
Trucks” (Jt. App. 239)—as well as many other kinds of 
equipment which are unlike “Industrial Trucks” and are 
not competitive with them. That “Industrial Trucks” are 
a recognized and distinctive class, or genus, is further indi¬ 
cated by the fact that there is a trade association called 
the “Industrial Truck Association”, made up of manu¬ 
facturers of fork lift trucks, pallet trucks, platform trucks, 
industrial tractors, straddle trucks, etc. (Jt. App. 55 and 
210 ) 

All the evidence, both that of the witnesses and the docu¬ 
mentary evidence, clearly shows that the goods here in 
question, to which Appellant applies its trade-marks 
“CARLOADER” and “TRUCLOADER”, are known by 
various elements of the public as “fork trucks”, or “fork 
lift trucks”. That is the name of the goods, as the follow¬ 
ing uncontradicted documentary evidence and testimony 
convincingly demonstrates: 

(A) “The Flow Directory of Material Handling Equip¬ 
ment , Machinery and Accessories”, the authoritative man¬ 
ual and directory on all kinds of material handling equip¬ 
ment, defines and lists the goods here in question under the 
class heading “Industrial Trucks” and then particularly 
lists them under the sub-designation, or species heading, 
“Fork”. Under the heading “Fork”, Flow Directory gives 
a picture of the goods and a description, or definition (Jt. 
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App. 182 and 184). Appellant’s goods are identical with 
those shown, described and defined as “fork trucks”, by 
Flow Directory. (See pictures of Appellant’s fork trucks, 
Jt. App. 104 and 135). 

It is important to note that, while “F1ow t Directory” 
illustrates and defines all kinds of material handling equip¬ 
ment, it has no heading or definition or illustration for 
anything known as “CARLOADER”, “car loader”, 
“TRUCLOADER”, or “truck loader”. 

However, in that section of “Flow* Directory” entitled 
“Trade Name Index”, which is an alphabetical index of 
trade-marks used by different manufacturers for their 
brands of material handling equipment, “CARLOADER” 
and “TRUCLOADER” each appear once. In each in¬ 
stance, they are said to be the trade-marks of Appellant 
for its “fork trucks”. (Jt. App. 185 and 186) 

Relative to the reputation and standing of “Flow’ Di¬ 
rectory”, Mr. Harry P. Clapp, one of Appellant’s experts 
-who has been engaged in the material handling equipment 
field since at least 1919 and is now* an independent consult¬ 
ant for many large businesses in the United States and in 
foreign countries, has testified that “Flow Directory ” is 
the “ bible ” of both the material handling industry and also 
of the users of material handling equipment, both in this 
country and abroad. (Jt. App. 21-25 and 29) Mr. Clapp 
has also been a consultant for both the United States gov¬ 
ernment and for foreign governments in the material han¬ 
dling field. In 1942 he wrote a handbook on the fundamentals 
of material handling for the Air Force at the request of 
the Chief of Staff and other officers. (Jt. App. 21-25 
and 42) 

(B) The testimony of Mr. Brandt, another of Appellant’s 
experts who is secretary-treasurer and planning director 
of the Industrial Truck Association, further substantiated 
the fact that the name “industrial truck” designates the 
broad class of goods, and that “fork truck” is the specific 
name. (Jt. App. 54-56) He has been directly connected 
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with the industrial truck industry since the end of World 
War I. (Jt. App. 55) 

(G) From reference to Plaintiff’s Exhibit 15 (Jt. App. 
187-203), which consists of a group of advertisements 
of Appellant’s competitors, it will be seen that the com¬ 
petitors consistently identify their goods by the name “fork 
truck” or “fork lift truck”. In addition to using that 
common (generic) name for the goods, they also use their 
brand names (i.e., trade-marks) to distinguish their fork 
trucks from the fork trucks of others. As Exhibit 15 shows, 
some, like Appellant, have several kinds of fork trucks 
which are sold under different trade-marks just as General 
Motors Corporation sells its motor cars under the different 
trade-marks, Cadillac, Buick, Oldsmobile, Pontiac and 
Chevrolet. Appellant sells its fork trucks under its brand 
names (trade-marks) “CARLOADER” and “TRUC- 
LOAT)ER”. 

There is not a particle of evidence showing that any man¬ 
ufacturer of trucks, or any other member of the public, has 
designated, or is designating, a “fork truck” or “industrial 
truck” by the terms “CARLOADER” or “TRITCLOAD- 
ER” (or by “ear loader” or “truck loader”) either in a 
descriptive sense or as a trade-mark. 

(D) Not only do people in the industrial truck industry 
refer to the goods as “fork trucks”, or “fork lift trucks”, 
but so do others outside that industry as is shown by other 
advertisements comprising a part of Plaintiff’s Exhibit 
15. See, for example, the advertisement of Union Metal 
Manufacturing Company (Jt. App. 203) and the advertise¬ 
ment of Rotary Lift Company (Jt. App. 198). They use 
the terms “fork truck” and “fork lift truck”, respectively, 
in their advertisements which show their own goods in use 
with such trucks. 

Also note the news article appearing in “Distribution 
Age” of July, 1947, telling of what Atlas Storage did in the 
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way of handling its warehousing problems by use of one 
of Appellant’s “CARLOADER” fork trucks (Jt. App. 
96). 

(E) Also proving the point are advertisements of the 
Electric Storage Battery Company and Timken Roller 
Bearing Company which also refer to Appellant’s trade¬ 
mark “CARLOADER” in connection with the words (< fork 
track” (Jt. App. 102-103). These latter documents not only 
show that companies completely divorced from the fork 
truck industry call the goods “fork trucks”, but also show 
that when one of Appellant’s “CARLOADER” fork 
trucks is illustrated, it is identified by the trade-mark 
“CARLOADER” as well as by the generic term “fork 
truck” or “industrial truck”. 

(F) Appellant receives orders from customers referring 
to “fork trucks” and asking for Appellant’s fork trucks 
by Appellant’s trade-marks. See, for example, pages 105- 
107 of the Joint Appendix. 

(G-) It is further clear from the testimony of the Sales 
Managers or Officers of Appellant’s competitors that in 
their reference to the goods they call them “fork trucks”. 
(Jt. App. 210, 231 and 238) 

The foregoing included the testimony of Mr. Howard M. 
Palmer, who—in addition to being Sales Manager of Lewis 
Shepard Products, Inc., a competitor of the Appellant—is 
President of the Materials Handling Institute, which is a 
trade association embracing in its membership a much 
broader group of manufacturers than merely those who are 
in the industrial truck industry. He is, therefore, well 
qualified to speak on this matter. (Jt. App. 239) 

(H) Furthermore, for the Patent Office now to urge that 
Appellant’s trade-marks are generic is inconsistent when it 
is recalled that (1) the Patent Office earlier has granted 
registrations to Appellant for the trade-marks “CAR- 
LOADER” and “TRUCLOADER” under the Act of March 
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19, 1920, (Jt. App. 177 and 17S) in which registrations the 
names of the goods were accepted as “Industrial Motor 
Driven Trucks” and “Industrial Power Driven Trucks”, 
respectively, and (2) generic terms were not permitted 
registration under the Act of 1920. River Brand Rice 
Mills, Inc . v. Converted . Rice, (Com. of Pats., 1949), 83 
USPQ 252; Ex parte Art <0 Sign Brush Manufacturing 
Corporation, 81 USPQ 316 (Com. of Pats., 1949); and Com- 
pania “Ron Bacardi ”, S.A. v. Ronrico Corporation, (Com. 
of Pats., 1949) S3 USPQ 473. If, as these cases show, it 
was the practice of the Patent Office to deny generic terms 
registration under the 1920 Act, then it is clear that they 
did not regard “CARLOADER” and “TRUCLOADER” 
as generic as recently as 1944, and there is no evidence or 
argument made that Appellant’s trade-marks have become 
generic in the interim. 

The first three of the cases cited immediately above also 
stand for the proposition that if there is doubt as to 
whether a trade-mark is “generic”, the doubt should be 
resolved in favor of the applicant . 

No part of the foregoing testimony or documentary evi¬ 
dence submitted on behalf of Appellant is contradicted by 
evidence produced by the Patent Office either before the 
District Court or earlier. The Patent Office has produced 
no person who is an authority in the field of material han¬ 
dling and has produced no authoritative publication to 
support its contentions. The evidence clearly and convinc¬ 
ingly shows that Appellant’s trade-marks are not generic 
and are not the names of the goods to which they are 
applied. 

The evidence establishes that “fork truck” (or “fork lift 
truck”) is the generic name, or that “industrial truck” is 
the generic name and “fork truck” is a species thereunder. 
Those are the terms the public uses and the only ones it 
has found necessary to use. 

In spite of that, the District Court concluded that Appel¬ 
lant’s trade-marks are “generic” and the “proper names 
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of the goods’’ * and therefore held that the trade-marks 
were not registrable, although there is no usage or definition 
of those words in the 1946 Trade-Mark Act. More speci¬ 
fically, they are not employed in those parts of the Act 
which authorize rejection of an application. The Court’s 
conclusion is clearly erroneous on its face. 

What then, it may be asked, caused the District Court 
to rule that Appellant’s trade-marks were the “proper 
names of the goods” and “generic”? Any answer to that 
question is pure speculation, for the Court gave no reasons 
for its decision. 

It may be that the Court concluded that because Appel¬ 
lant’s fork trucks are capable of loading and unloading 
cars or trucks that therefore its trade-marks are generic 
and the names of the goods. However, both the “CAR- 
LOADER” and the “TRUCLOADER” fork trucks are 
capable of many other functions as is clearly shown from 
the list of material-handling steps normally performed 
by a fork truck in most manufacturing operations (Jt. 
App. 95). Also see Appellant’s brochure entitled “14 of 
the 101 Ways to Cash in on the Clark Trucloader” (Jt. 
App. 137-151). Consequently, the most that can be said is 
that “CARLOADER” and “TRUCLOADER” are de¬ 
scriptive of—not the goods—but rather one f unction of the 
goods, and not even the principal function, as Mr. Scliir- 
mer, Appellant’s Vice President, testified (Jt. App. 66). 
Taking the “CARLOADER” fork trucks as an example, 
Mr. Schirmer stated that his Company’s (Appellant’s) 
records indicated that less than 30% of the time of opera¬ 
tion of the fork truck is used in the loading or unloading of 
cars (Jt. App. 66). He further pointed out that many 
customers order fork trucks from Appellant by the trade¬ 
marks “CARLOADER” and “TRUCLOADER”, al- 

*A “proper name”, according to Webster’s New International Dictionary 
(2nd Ed., 1949), Unabridged, p. 19S4, is: “A name distinguishing some in¬ 
dividual person, . . . place, ... or thing . . . from others of the same class;— 
opposed to common noun.” That appears inconsistent with the Court’s saying 
in the same breath, that the trade-marks are “generic”. 
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though they know when they order them that the model of 
“CARLOADER” fork truck which they have ordered can¬ 
not be used to load cars (since some models are too tall to go 
into a box car) or that the “TRUCLOADER” fork truck 
cannot be used to load their trucks (since the lifting 
capacity is too small for regular truck terminal opera¬ 
tions) (Jt. App. 70 and 67). In fact, many customers will 
order a “CARLOADER” fork truck to load highway 
trucks (Jt. App. 100-101). All of that is clear evidence 
that the trade-marks have a “secondary meaning”. As 
to what is secondary meaning, see G. & C. Merriam Co. v. 
Saul field, 198 Fed. 369, 373: 

“There is nothing abstruse or complicated about this 
theory, however difficult its application may sometimes 
be. It contemplates that a word or phrase originally, 
and in that sense primarily, incapable of exclusive 
appropriation, with reference to an article on the mar¬ 
ket, because geographically or otherwise descriptive, 
might nevertheless have been used so long and so ex¬ 
clusively by one producer with reference to his article 
that, in that trade and to that branch of the purchasing 
public, the word or phrase had come to mean that the 
article was his product; in other words had come to be, 
to them, his trade-mark. So it was said that the word 
had come to have a secondary meaning, although this 
phrase * secondary meaning/ seems not happily chosen, 
because, in the limited field, this new meaning is 
primary rather than secondary” (emphasis Appel¬ 
lant’s) 

When a term (such as “CARLOADER”, or “TRUC- 
LOADER”) gives information as to a function of the 
goods, the term may be considered “descriptive” but it is 
not generic . as is clear from Jexcel Tea Co., Inc., v. Kraus, 
(D.C. N.D. Ill. 1950) 88 Fed. Supp. 1003, 1005. Callmann, 
in his text book “Unfair Competition and Trade Marks” 
(2nd Ed., 1950) §70.4 “Generic and Descriptive”, page 
1057, draws that same distinction, as does Nims, “Unfair 
Competition and Trade-Marks” (4th Ed., 1947), who says, 
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at page 166, Sec. 41, entitled “Secondary Meaning of De¬ 
scriptive and Generic Words”: 

“The terms ‘descriptive’ and ‘generic’ have been 
used interchangeably with reference to trade names. 
They are distinguishable. A generic name gives infor¬ 
mation as to the nature or class of article. A descrip¬ 
tive word supplies the characteristics of the article, its 
color, order, dimensions, functions , and possibly its 
ingredients.” (emphasis ours) 

If the Court meant that “CARLOADER” and “TRUC- 
LOADER” are the names of a class of goods, that is clearly 
erroneous since the uncontradicted documentary evidence 
and testimony from experts and the public clearly shows 
that “fork trucks” (or “fork lift trucks”) is the recog¬ 
nized name of the class of goods, with the broader class of 
goods being named “industrial trucks”. 

Perhaps the District Court was using the word “generic” 
as a synonym for “descriptive”, just as Nims says has been 
done by others heretofore. If so, then the finding by the 
Court that “CARLOADER” and “TRUCLOADER” are 
descriptive of fork trucks is no ground for denying regis¬ 
tration, since Section 2(f) provides for registration of de¬ 
scriptive marks if they “have become distinctive of the 
applicant’s goods in commerce” (i.e., if they have acquired 
“secondary meaning”.) 

It does not appear that the District Court’s finding—that 
Appellant’s trade-marks are generic and the name of the 
goods—could have been based on Appellee’s Exhibits 4 
and 5 either. Those exhibits (Jt. App. 243-245) consist of 
pages 1905-07 of a catalogue entitled ‘ ‘ MacRae’s Blue Book 
for 1946” which is a catalogue of diverse manufactured 
articles and parts thereof. It is not limited to the field of 
material handling equipment, as is “Flow Directory”, nor 
does it purport to be an authority in that field or any other 
field, being but an advertising medium with listings de¬ 
signed to promote the sales of various manufactured ar¬ 
ticles. The Court may, however, have felt that the heading 
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“Loaders and Unloaders, Car” appearing at page 1905, 
and the heading “Loaders, Wagon and Truck” at page 
1907 were, somehow, indicative that “CARLOADER” and 
“TRUCLOADER” must be generic as to fork trucks. 
However, it is not explained by the Court how both terms 
(“CARLOADER” and “TRUCLOADER”) could both 
properly be the name of the same goods. 

In any event, a critical examination of Appellee’s Ex¬ 
hibits 4 and 5 shows that they in no way establish a recog¬ 
nized genus or class of goods, whose name stands for, or 
embraces, equipment which Appellant and the public call 
“fork trucks”. First of all, the two headings are 
followed only by an alphabetical list of manufacturers 
in several columns. There is no hint as to what 
those manufacturers make. LTnlike “Flow Directory” 
there is no picture of the goods nor any definition 
or description of the goods accompanying that heading. 
Since the heading gives no indication as to the nature or 
structure of the goods, it is readily apparent that the head¬ 
ing is functional. Consequently, it does not qualify as a 
“generic” term within the definition set down in Jewel 
Tea Co. Inc. v. Kraus, supra; or by Xims, or Callmann, 
supra. Furthermore, the Patent Office failed completely to 
show that any of the manufacturers who were alphabetically 
listed under that heading were there offering fork trucks 
or industrial trucks.* Consequently, the MacRae’s heading 
is not a generic equivalent of “fork trucks” or “industrial 
trucks”. A number of the Company names listed under 
the heading “Loaders and Unloaders, Car” in MacRae’s 
were known to Mr. Clapp, Appellant’s expert, as manu- 

* It should bo noted that Appellant was not listed alphabetically under the 
heading in MacRae’s. However, for some reason, apparently not really known 
to any of the witnesses at this later date, a “box” advertisement showing a 
picture of Appellant’s fork truck and Appellant’s trade-mark “CAR- 
LOADER” beside it, and a larger “box” advertisement of Casper’s Tin 
Plate Company appear above the last column of manufacturers who were 
listed under “Loaders and Unloaders, Car”. Testimony concerning how the 
“box” advertisement got there is inconclusive. It was not in alphabetical 
order among the manufacturers’ names. If anything, the testimony tends to 
show that it was probably an inadvertent placement by the publisher. There 
was no “box” advertisement as to Appellant’s “TRUCLOADER” fork 
trucks. 
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facturers of conveyor equipment. But conveyors, as he 
and another of Appellant’s experts, Mr. Brandt, testified, 
are in an entirely different industry and are an entirely 
different type of equipment which operates differently 
from industrial trucks or fork trucks (Jt. App. 206 and 
254).* They are not in competition with each other. Fur¬ 
thermore, Appellant seeks registration of its trade-marks 
only as to fork trucks. Use by others of a coined word 
does not prevent its acquiring a secondary meaning. Safe- 
ivay Stores, Inc. v. Dunnel, (C.A. 9, 1949), 172 F. 2d 649, 
80 U.S.P.Q. 115, Cert. den. 337 U.S. 907, 69 S. Ct. 1049, 
93 L. Ed. 1719. 

In summation, the uncontradicted evidence clearly and 
convincingly shows that “fork truck”, or “fork lift truck” 
(not Appellant’s trade-marks) is the name of the goods, 
and is “generic” as to the goods in question. To express 
it another way, neither of Appellant’s trade-marks is a 
generic term which is a proper name for the article to which 
it is applied. In holding to the contrary, the Court was 
clearly in error. 

(3) SECTION 2(F) WAS ENACTED SPECIFICALLY TO PERMIT 
REGISTRATION OF "DESCRIPTIVE" TRADE-MARKS WHICH 
HAVE ACQUIRED A SECONDARY MEANING 

That Section 2(f) is a recognition of “secondary mean¬ 
ing” trade-marks and makes provision for their registra¬ 
tion is clear from reference to the “Commentary on The 
Lanham Trade-Mark Act” by Daphne Robert (who, as Mrs. 
Leeds, is now T Assistant Commissioner of Patents, in 
charge of trade-marks), which Commentary is incorpo- 

* A conveyor is a fixed structure extending between two points. It is an 
endless belt supported on, and rotating around, pulley wheels at either end of 
the belt. Loose material such as coal, gravel, sand, grain, etc. is discharged 
onto the belt at one end and is carried along by the belt and thrown off of the 
other end. Mr. Clapp further testified that the conveyor industry puts out a 
handbook and, in the handbook’s definition of conveyor equipment, it par¬ 
ticularly excludes fork trucks. (Jt. App. 42) 
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rated in 15 U.S.C. Sections 1051-1127 and appears ahead 
of Section 1051.* 

In the Commentary, Miss Robert points out at page 267** 
that some of the purposes of the Act, as stated by the 
Congress, are to modernize the trade-mark statutes so that 
they will conform to legitimate present-day business prac¬ 
tices ; to secure trade-mark owners in the good will which 
they have built up; and to protect the public from imposi¬ 
tion by use of counterfeit and imitation marks. She points 
out with respect to the “Principal Register” as follows: 

“The prohibition against registration of geographical 
names, descriptive words and surnames is also relaxed. 
Under the prior Act. . . [descriptive words were . . . 
denied registration. Under the present act if a mark 
is merely descriptive ... it may be denied registration 
on the Principal Register. However, if, through sub¬ 
stantially exclusive and continuous use, the mark be¬ 
comes distinctive and indicates at a marketplace only 
the goods or services of the user, it may be registered 
on the Principal Register irrespective of its original 
primary meaning. Such marks as ‘Nu-Enamel’, which 
originally was descriptive, ‘Ford’, which originally 
was a surname, and ‘Santa Fe’, which originally was 
geographical, may now be registered as valid secondary 
meaning marks on the Principal Register.” (P. 271) 


Also see Callmann, § 98.4(a), page 2124, “Unfair Com¬ 
petition and Trade-Marks,” 2nd Ed., 1950. 

As to how long it takes to acquire a secondary meaning, 
Robert points out that it does not depend upon the length 
of time which has expired. Robert, “The New Trade-Mark 
Manual”, pages 48-50. Similarly, Callmann, supra, says 

* Miss Robert is also author of a book on the 1946 Trade-Mark Act entitled 
“The New Trade-Mark Manual”. As to her qualifications, Mr. Edward 
Rogers of the New York Bar wrote in the introduction to that book: “The 
author's wide experience with trade-marks in both their practical and legal 
aspects, and her knowledge of the Lanham Act almost from the first draft of it, 
fit her rather uniquely to write about trade-marks in general and the new trade¬ 
mark law in particular.” 

** In that %‘olume of 15 U.S.C.A. in which appear Secs. 81-1113. 
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at page 2125 under the heading “98.4(a) Distinctive or 
Secondary Meaning Marks”: 

“The Commissioner may accept as prima facie evidence 
of distinctiveness proof of use of the mark for the five 
years preceding the state [date] of the application. 
This prima facie rule does not, of course, preclude 
proof that the mark acquired distinctiveness in a 
shorter period of time.” 

It will he noted that with respect to Appellant’s “CAR- 
LOADER” application, there had been over eight years of 
exclusive and continuous use of “ CARLOADER” on Appel¬ 
lant’s fork trucks before the application was filed. That 
■was ignored by the Patent Office and the District Court. 
There had been about four years of exclusive and continuous 
use of “TRUCLOADER” on Appellant’s fork trucks at the 
time of the filing of that application. Also, in both appli¬ 
cations, Appellant subsequently submitted substantial 
amounts of additional proof in the form of affidavits of its 
officers as to the extent of sales made and the area of sales, 
samples of letters of inquiry and orders from customers, 
its advertisements, and pictures showing various uses of 
the goods. But that was all to no avail, since the Patent 
Office continued to refuse registration on the non-statutory 
ground of calling the trade-marks “generic” and “the name 
of the goods”. 

(4) APPELLANT'S TRADE-MARKS CLEARLY HAVE ACQUIRED 
A SECONDARY MEANING (I.E.. HAVE BECOME DISTINCTIVE 
OF APPELLANT'S GOODS IN COMMERCE) 

First let us ask, What is secondary meaning? One of the 
most cited explanations appears in G. d C. Merriam v. 
Saalfield, 198 Fed. 369, at page 373. It has been quoted 
above on page 33 of this brief. 

It has been more briefly stated by the United States 
Supreme Court that the owner: 

“must show that the primary significance of the term 
in the minds of the consuming public is not the product 


34 


but the producer.” Kellogg Company v. National 
Biscuit Company, (1938) 305 U.S. Ill, US, 59 S. Ct. 
109; 83 L. Ed. 73. 

Nims, Fourth Edition, Page 154, expresses it this way: 

“ ‘Secondary meaning ’ is association, nothing more. 
It exists only in the minds of those who identify some 
article of commerce ... by some name or sign and asso¬ 
ciate the two in their minds.” [Citing See U-Drive-It 
Co. v. Wright & Tavlor, 270 Kv. 610 (1937), 110 S. W. 
(2d) 449, 453, 28 TM Rep. 118]. 

The Eighth Circuit Court of Appeals, which recently had 
under consideration Section 2(f) of the 1946 Act in the case 
of Curtis-Siephens-Embry Company, Inc., v. Pro-Tek-Toe 
Skate Stop Company, Inc., et al (1952), 199 F. 2d 407, 413 
95 U.S.P.Q. 130,136,* stated: 

“... a secondary meaning is the same thing under any 
statute or absent any statute.” 

What type of evidence, then, must the Appellant produce 
to establish that its trade-marks “OARLOADER” and 
“TRUCLOADER” have acquired a secondary meaning? 
Nims, under the heading “Section 334. Evidence to Prove 
Secondarv Meaning”, savs (beginning at page 1039, 4th 
Ed.); 

“Obviously, this is one of the most difficult kinds of 
evidence to produce, but direct evidence of what exists 
in the mind of the public is not always required. Sec¬ 
ondary meaning may be presumed to exist where a 
name or device has been used so long and so extensively 
and exclusively that the association with the user would 
naturally result . . . Exclusiveness of use, extent of 
sales, extent of the manner of advertising also are im¬ 
portant ... The best direct evidence of secondary mean¬ 
ing is testimony of consumers who use the claimed 
trade-mark or trade symbol as indicating the origin of 
the goods . . . Testimony by the trade also is evidence 
of secondary meaning.” (emphasis Appellant’s) 

* This case is discussed in full at page 3S, infra, of this brief. 


Pertinent cases dealing with, marks which were held to 
have acquired secondary meaning substantiate Nims ’ state¬ 
ment, although not all of the elements mentioned by him 
■were required by the Courts to be shown in each case. 

In Armstrong Paint & Varnish Works v. Nu-Enamel 
Corporation et al (1938), 305 U.S. 315, 59 S. Ct. 191, 83 
L. Ed. 195, the Supreme Court had before it the trade-mark 
“Nu-Enamel” for paints and enamels, which had been reg¬ 
istered under the Trade-Mark Act of March 19,1920, (which 
is the same Act under which Appellant’s trade-marks 
“CARLOADER” and “TRUCLOADER” were earlier 
registered). With respect to “Nu-Enamel”, the Court 
said at page 328: 

“It seems clear that the mark ‘Nu-Enamel’ is descrip¬ 
tive of a type of paint long familiar to manufacturers.” 

The Court then went on to point out, however, that it had 
been shown that the trade-mark, through wide use by the 
owner, had come to mean solely the owner’s product and, 
therefore, had become a mark by which the goods of the 
owner were distinguished from other goods of the same 
class. The Court stated: 

“Here we have a secondary meaning to the descriptive 
term, ‘Nu-Enamel’. This establishes entirely apart 
from any trade-mark act, the common law right of the 
Nu-Enamel Corporation to be free from the competi¬ 
tive use of these words as a trade-mark or trade name”. 
[Citing Thaddeus Davids Co. v. Davids Manufacturing 
Co., 233 U.S. 461,470, 471] (p. 335). 

It is interesting to note that very recently, Trade-Mark 
Registration No. 578,141, dated August 4, 1953, was issued 
by the Patent Office under Section 2(f) to the Nu-Enamel 
Corporation for the trade-mark “Nu-Enamel” for auto¬ 
mobile and metal paint, enamels and varnishes, etc.* 

In Barton et al v. Rex-Oil Co., Inc. (C.C.A. 3, 1924), 2 
F. 2d 402, Barton used a trade-mark “Dyanshine”, for a 

* The registration was issued subsequent to the District C.ourt’s decision in 
the present case and therefore is not a matter appearing in this record. It is, 
however, a matter of public record in the Patent Office. 
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product which would dye and shine leather. The Court 
of Appeals held it to be a misspelling of words descriptive 
of the “quality” of the goods. (It would appear, rather 
to be descriptive of the sole function of the goods.) Never¬ 
theless, the Court concluded that it had acquired secondary 
meaning. Defendant was ultimately enjoined from using 
“Dye and Shine” as the name of its product, Barton et al 
v. Rex-Oil Co., Inc., 29 F. 2d 474. 

It is well to observe that the defendant in that case was 
not enjoined from using the words “dye” and “shine” 
in a fair descriptive sense. The 1946 Trade-Mark Act in 
Section 33(b) (4), similarly authorizes a person to use terms 
in a fair descriptive sense and not in a trade-mark sense, 
even though those terms may have been registered by others 
as a trade-mark for the goods. 

The evidence of secondary meaning which appeared in 
the “Dyansliine” case is that the product became popular 
with troops stationed at a camp near Waco, Texas, where 
Mr. Barton had developed his product. The product did a 
good job and, as the soldiers were transferred about the 
country, the reputation of the product spread. Whereas, 
in 1918 there is no record of any substantial sales of the 
“Dyansliine” product, in 1922 3,485,000 bottles had been 
sold by the first of October. Geographically it appears 
that the sales were in the South for the most part, but 
also extended as far east as Boston, as far north as Pitts¬ 
burgh and Chicago, and as far west as Omaha. 

The defendant^ Rex-Oil Co., urged that secondary mean¬ 
ing is to be determined by the time taken in acquiring it 
and that two or three years was not enough to establish 
secondary meaning in “Dvanshine”. The Court of Appeals, 
however, pointed out that: 

“This is a rule of experience rather than a rule of law, 
for in most of the cases reported ... the time in acquir¬ 
ing a secondary meaning figured largely and in some 
cases exclusively in determining whether such meaning 
had been acquired. Time is the usual standard because 
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a natural one but it is not the exclusive standard. The 
test of secondary meaning is whether the trade-mark 
has become broadly known to the public as denoting a 
product of certain origin. Therefore, in looking for a 
secondary meaning this Court is controlled by the fact 
that such a meaning has been acquired in the mind of 
the public rather than by the time it has taken for that 
fact to become established.” (p. 405). 

As was pointed out at the oral argument before the 
District Court when the “Dyanshine” case was discussed, 
the Patent Office has granted a registration to the Barton 
Manufacturing Company for “Dyanshine” for “polish for 
leather goods” under Section 2(f) of the 1946 Act (Reg. 
No. 506,911, dated February 22, 1949). 

In the case of The Wisconsin Electric Company v. The 
Dumore Company (C.C.A. 6,1929), 35 F. 2d 555, 3 TJ.S.P.Q. 
232, the trade-mark was “Dumore” and was used on elec¬ 
tric sewing machine motors, hair dryers, and other electrical 
tools and appliances. The evidence there which established 
secondary meaning consisted of gross business for a 14-year 
period of more than 5 million dollars. The Court pointed 
out that during the year 1926 sales by the Company had 
amounted to $1,132,000, about 65% of which represented 
products to which the trade-mark “Dumore” was applied. 
The Court also noted that the name of the Plaintiff’s home 
office building was the Dumore Building and that it fre¬ 
quently received letters addressed to The Dumore Company. 
It was also pointed out that the company advertised ex¬ 
tensively in magazines and trade journals and had expended 
in the last few years more than $35,000 annually; that 
“Dumore” was always displayed in bold type in its adver- 
tisments; and that the products are generally known in the 
trade as “Dumore” products and are advertised and called 
for as such by the retail trade. The Court concluded that 
the word “Dumore” was “abundantly shown” to have 
acquired a secondary meaning. 

A recent and very pertinent case with respect to Section 
2(f) is that of Curtis-Stephens-Embry Co., Inc. v. Pro-Teh - 
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Toe Skate Stop Co., Inc., et al, (C.A. 8, 1952) 199 F. 2d 
407, 95 U.S.P.Q. 130. There the plaintiff had earlier reg¬ 
istered the mark “Pro-Tek-Tiv” under the Act of March 
19,1920, for leather shoes and had later obtained a registra¬ 
tion for the same mark in 1950 on the Principal Register 
under the Trade-Mark Act of 1946 by availing itself of the 
provisions of Section 2(f) of the Act. Plaintiff sought 
to restrain defendants from using “Pro-Tek-Toe” for a 
rubber shield used for protecting the toe of a roller skate 
shoe. The District Court held that plaintiff’s registration 
under the 1946 Act was invalid. 

The Court of Appeals stated that there was no doubt but 
what the plaintiff’s trade-mark was descriptive, but it went 
on to state that the evidence presented clearly supported 
plaintiff’s claim of secondary meaning. The evidence 
showed that plaintiff advertised its shoes from 1937, total 
expenditures for advertising being more than $264,000. 
Annual sales in 1940 were 32,587 pairs of shoes and in 1950 
were 350,904 pairs. For the total period, close to 2,000,000 
pairs had been sold and the dollar volume was close to 
$8,000,000. It advertised nationally in newspapers and 
magazines in its own name and advertised locally in behalf 
of dealers who shared the expense of the advertisement. 
Other forms of advertising were used. Plaintiff’s assistant 
secretary and its assistant treasurer and advertising mana¬ 
ger testified in detail concerning the advertising activities 
in the territory covered, and each stated that, in their opin¬ 
ion, the name “Pro-Tek-Tiv” had become so well-known as 
being a product of plaintiff that it had acquired a secondary 
meaning. 

Opposed to such evidence were various uses relied on by 
the defendant from a directory of leading trade names and 
trade-marks from “Thomas’ Register of American Manu¬ 
facturers”, 40th Edition, 1950, containing a list of 147 
trade-marks derived from the word “Protect”, which 
showed a common and widespread use in industry of the 
word “Protect”, and variants thereof, as names for various 
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kinds of articles. Also opposed to plaintiff's claim of sec¬ 
ondary meaning were certain prior trade-mark registra¬ 
tions which included “Pro-Tek” or alternatives. 

With respect to the latter contradictory evidence of the 
defendant the Court pointed out that there was no proof 
of when the marks were used nor for how long, nor whether 
their use had been discontinued, and in many cases it did 
not disclose what the marks had been applied to or where 
they had been used. The Court noted that, as for the reg¬ 
istered marks, there had been no effort to prove where the 
marks had been used (other than at the place of business) 
or whether they were in use after the dates of registration, 
nor how exclusive their use had been. (As to Appellant's 
“CAR-LOADER” and *‘TRUCLOADER’' trade-marks 
there is no such contradictory evidence.) 

As a consequence, the Court of Appeals reversed the 
District Court’s decision and held that “Pro-Tek-Tiv” had 
acquired secondary meaning with respect to plaintiff's 
shoes, and had properly been registered under the pro¬ 
visions of Section 2(f) of the 1946 Act. (The Court con¬ 
cluded that infringement did not exist because of the differ¬ 
ence in the nature of the goods and the fact that they are 
sold through different channels of trade.) 

Turning to the facts in the present case, it will be 
noted that in addition to the sworn statements in appel¬ 
lant's tvro trade-mark applications stating that the trade¬ 
marks “CARLOADER” and 1 * TRU CLOADER ’ ’ for use 
on fork trucks are owned by appellant, (Jt. App. 85-86; 
122-125) there is the testimony of Mr. Robert H. Davies 
(now a Vice-President of appellant but formerly with The 
Baker-Raulang Company, a competitor) that he is well 
acquainted with the trade-marks of competitors and what 
they are making, and not any of them use appellant’s 
trade-marks “CARLOADER” and t i TRU CLOADER ’ ’ 
for any industrial trucks (Jt. App. 212-213). Mr. Schirmer, 
Vice-President of appellant, who has been in the material 
handling end of appellant’s business for sixteen years, tes- 
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tified that there are twelve to fifteen major competitors of 
appellant who make corresponding types of fork trucks 
and that they have their own trade-marks. He testified 
that there had never been any conflict with the trade-marks 
“ CARLOADER” and “TRUCLOADER” which are used 
on appellant's fork trucks (Jt. App. 63). 

Mr. Howard M. Palmer, Sales Manager of Lewis- 
Shepards Products, Inc., who is also the President of the 
Materials Handling Institute, which is a trade association 
having as members manufacturers of a wide variety of 
materials handling equipment, testified that in the field of 
industrial trucks “CARLOADER’’ and “TRUCLOAD¬ 
ER ” were the trade-marks of appellant and that no other 
company used those trade-marks (Jt. App. 239-40). Mr. 
Palmer's company is also a competitor of appellant in the 
sale of fork trucks. 

Also, the testimony of Mr. Robert L. Fairbanks, Sales 
Manager of Towmotor Corporation (Jt.App. 226), and Mr. 
L. A. Depolis, General Sales Manager of The Ross Carrier 
Company (Jt. App. 231-232) (appellant’s competitors who 
know of all their competitors’ equipment and trade-marks), 
acknowledged that “CARLOADER” and “TRUC¬ 
LOADER” are the trade-marks of appellant for its fork 
trucks. 

Appellant’s fork trucks which it sells under the trade¬ 
marks “CARLOADER.” and “TRUCLOADER” are dis¬ 
tributed through some fifty-five dealerships in approxi¬ 
mately one hundred cities and by some thirty-five distrib¬ 
utors operating in fifty-two foreign countries. These 
dealers and distributors have places of business, like auto¬ 
mobile agencies, where the fork trucks are in show win¬ 
dows. They provide demonstrations of the trucks in 
customers’ plants and they do local advertising. They 
participate in local material handling shows, packaging 
shows, etc. (Jt. App. 61). 

Mr. Walter E. Schirmer, Vice-President of appellant, who 
established most of the dealerships and distributorships, 
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further testified that the advertising of the “CAR- 
LOADER” and “TRUCLOADER” fork trucks, which 
is one of his responsibilities, is very extensive, being car¬ 
ried on in what he called “horizontal magazines”, such 
as “Business Week”, and “Time” and also in the 
“vertical type of trade magazine” such as “Steel’ and 
“Food Industries”, relating to specific industries. There 
is newspaper advertising in most of the financial 
journals, such as “The Wall Street Journal”. As ex¬ 
amples of national (and international) periodicals adver¬ 
tised in, there is Time, Newsweek, Business Week, United 
States News, Railroad Age, Steel, Automotive Industries, 
Purchasing, Chemical Engineering, Food Industries, Flow, 
Modern Materials Handling, American Machinist, Foundry, 
Iron Age, Transportation Supply News, Commercial Car 
Journal, Traffic World, and others (Jt. App. 62). 

In addition to the foregoing, there is direct mail adver¬ 
tising. The appellant also has its own trade magazine, 
“Material Handling News”, which is published four times 
a year and goes to a mailing list of approximately 130,000 
customers or prospects. Appellant also takes space and 
exhibits its trucks at eight or ten national trade exhibitions 
each year. It supplies photographs to various agencies and 
does local advertising in conjunction with its dealers in local 
periodicals (Jt. App. 62). 

Put in terms of dollars of advertising, appellant has spent 
from 1946 to 1952, inclusive, with respect to just its “CAR- 
LOADER” fork trucks, a total of $424,000, made up of 
$214,000 in space advertising; $77,000 in advertising at 
shows and exhibitions; $76,000 in direct mail advertising; 
$10,000 in news releases and publicity releases; $36,400 in 
photography, which includes moving pictures as well as 
still pictures; and miscellaneous expenditures of $11,000 
(Jt. App. 62). 

With respect to the advertising of its “TRUCLOADER” 
fork trucks during the same period, appellant has spent a 
total of $118,400, made up of $55,100 in space advertising; 
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$17,400 in shows and expositions; $24,000 in direct mail; 
$3,200 in publicity; $15,000 in photography; and $3,200 in 
miscellaneous expenditures (Jt. App. 63). 

As for the dollar sales of its “CARLOADER” fork 
trucks, Mr. Sehirmer further testified that from 193S-1952, 
inclusive, domestic sales (United States) were $101,336,000 
and export sales were $4,30S,000, for a total amount of 
almost $106,000,000 (Jt. App. 63). 

The dollar sales of “TRUCLOADER” fork trucks for 
the period of 1946 through 1952 have totaled $4,6S1,000, 
consisting of domestic sales of $4,200,000 and export sales 
of $4S5,000 (Jt. App. 63). 

Xot only do appellant’s competitors recognize “CAR- 
LOADER” and “TRUCLOADER” as appellant’s trade¬ 
marks, but the majority of appellant’s customers order 
these fork trucks or make inquiries regarding these fork 
trucks by reference to appellant’s trade-marks “CAR- 
LOADER” and “TRUCLOADER” (Jt. App. 63). 
Samples of such orders or inquiries may be seen at Jt. 
App. 105-112 and 152-161. 

There is no evidence of a single use by others—either 
members of the purchasing public or competitors—of 
“CARLOADER” or “TRUCLOADER”, or of “car 
loader” or “truck loader” either as a trade-mark or even 
in a descriptive way, with respect to fork trucks or other 
types of industrial trucks. 

What the Patent Office principally relied on was two 
listings appearing in MacRae’s Blue Book for 1946, which 
is a large catalog listing all kinds of tools and equipment 
and the companies which supply it. The listings were 
headed: Loaders and Unloaders, Car, and Loaders, Wagon 
and Truck, which are not descriptive of any equipment 
(goods) but rather of a /unction which the unspecified goods 
may perform (Jt. App. 243-5). The manufacturers’ names 
were listed under those functions but not the equipment. 
Not only were no poor!’$ listed but also there was no ex¬ 
planation or definition of what the heading meant. The 
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Patent Office did not attempt to explain what the equipment 
was. 

With respect to the heading “ Loaders and Unloaders, 
Car”, the General Sales Manager of The Ross Carrier 
Company stated: 

. companies ... like MacRae’s ... are so general in 
their classifications that, frankly, we dropped out of 
all that ... it’s something I’m in touch with all the 
time. Their classifications are so general that they 
are meaningless sometimes.” (Jt. App. 234) 

Mr. Clapp, one of appellant’s experts, also testified criti¬ 
cally of MacRae’s “loose classification” (Jt. App. 46). 
He also testified that there is no entry for “car loader” or 
“carloader” in Webster’s International Dictionary (Jt. 
App. 32) nor is there any entry for those terms, or for 
“truck loader” in “Flow* Directory”, the authoritative 
book on material handling equipment. Appellant’s expert, 
Mr. Clapp, stated that wiiile not all the company names 
listed under that heading in MacRae’s w^ere familiar to 
him, most of the manufacturers listed were conveyor manu¬ 
facturers. On cross-examination, Mr. Clapp said that he 
had heard the two w’ords “car” and “loader” used sep¬ 
arately in connection with a conveyor but had never heard 
anything called a “TRUCLOADER” except Appellant’s 
fork trucks (Jt. App. 44). He and Mr. Brandt, another 
of Appellant’s experts, explained, how’ever, that a typical 
conveyor is an endless belt supported at each end by pulley 
wheels. It is set up between two fixed points, and handles 
bulk materials, that is, loose material, such as coal, gravel, 
sand, ore, etc. The loose material is loaded on at one end 
of the belt and is carried along the traveling belt to its 
other end wiiere it is unloaded or thrown off (Jt. App. 25 
and 56). 

Mr. Brandt further pointed out that the fork truck in¬ 
dustry and its operations are regarded as an independent 
industry and operation from the conveyor industry (Jt. 
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App. 56). Mr. Clapp testified that the association of the 
conveyor industry puts out a handbook and, in its definition 
of conveyor equipment, it particularly excludes fork trucks 
(Jt. App. 42). 

The Patent Office produced no person or publication 
which is an authority in the field of fork trucks, industrial 
trucks or material handling equipment. Appellant’s ex¬ 
perts, Mr. Clapp and Mr. Brandt, have each been in the 
material handling field for approximately thirty-five years 
and have grown up with the fork truck industry (Jt. App. 
21-25 and 55). Mr. Schirmer has been in the industrial 
truck industry for sixteen years (Jt. App. 60). The 
Sales Managers of competing companies have all been 
closely associated with the industrial truck and fork truck 
industry many years (Jt. App. 225-6, 231 and 238-9). 

It is abundantly clear from the above cited cases and 
fact, and also from the statement by Nims in Section 334 
of his “Unfair Competition and Trade-Marks”, that Appel¬ 
lant here has met all of the common law requirements for 
showing secondary meaning as well as all statutory require¬ 
ments for registration under Section 2(f) of the 1946 Act. 
It has shown that: 

(1) The purchasing public inquires about and orders fork 
trucks from Appellant asking for them by the trade-marks 
“CARLOADER” or “TRUCLOADER”. There is no evi¬ 
dence that fork trucks are purchased by the public from any 
one else by reference to “CARLOADER” or “TRUC¬ 
LOADER”, or to “car loader” or “truck loader”. 

(2) Customers purchase Appellant’s fork trucks, asking 
for them by the trade-marks “CARLOADER” or “TRUC¬ 
LOADER” even though they have no intention of using 
them for the loading of cars or trucks. 

(3) Appellant’s competitors acknowledge that “CAR- 
LOADER” and “TRUCLOADER” are the trade-marks of 
Appellant for its fork trucks. 
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(4) People in other industries than the fork truck or 
industrial truck industry recognize “CARLOADER” and 
“TRUCLOADER” as the trade-marks of Appellant for its 
fork trucks. 

(5) No one else uses “CARLOADER” or “TRUC- 
LOADER” or “car loader” or “truck loader”, either in a 
descriptive sense or as a trade-mark, for fork trucks or 
industrial trucks. 

(6) In the years 1946 through 1952, Appellant has spent 
$424,000 in sales promotion and advertising which features 
the trade-mark “CARLOADER”. For the same period its 
sales promotion and advertisements which feature its trade¬ 
mark “TRUCLOADER” have amounted to $118,400. 

(7) It has dealers and distributors in,—and makes sales 
of its “CARLOADER” fork trucks and “TRUC¬ 
LOADER” fork trucks throughout—, all forty-eight states 
of the United States and in 52 foreign countries. 

(8) The public has accepted Appellant’s “CAR- 
LOADER” and “TRUCLOADER” fork trucks with en¬ 
thusiasm, purchasing almost $106,000,000 worth of the 
former from 1938 through 1952 and $4,681,000 of the 
“TRLTCLOADER” fork trucks from 1946 through 1952. 

(5) A "GENERIC" TERM MAY ACQUIRE SECONDARY MEANING 
(DISTINCTIVENESS) AND THEN BE REGISTRABLE UNDER 
SECTION 2(F) OF THE 194G ACT 

Now, there is no new principle involved in this case, 
and the Court is not being called on to set a precedent by 
adjudging Appellant’s trade-marks “CARLOADER” and 
“TRUCLOADER” to be entitled to registration. 

The Patent Office has already established the principle 
that a term which is descriptive of one fmiction of the goods 
(or even of the sole function) is entitled to registration 
under Section 2(f) if it has been shown to have become 
distinctive of the Applicant’s goods in commerce. 
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This is clearly evidenced by great numbers of trade-mark 
registrations which the Patent Office grants each year. For 
example, within the material handling field take the trade¬ 
mark “Load Lifter” for “electrically driven hoists”. 
Registration No. 539,161 was granted under the provisions 
of Section 2(f) for that mark for those goods on March 13, 
1951, just prior to the decision of the Commissioner of 
Patents on April 6, 1951, refusing registration to Appel¬ 
lant’s trade-marks “CARLOADER” and “TRUC- 
LOADER” (Jt. App. 205) (Pltf’s, Ex. 17). 

“Transporter” for use on “motorized hand lift trucks” 
was registered (Reg. No. 543,223) under the provisions of 
Section 2(f) on June 5, 1951, which is shortly after denial 
of registrations for Appellant’s trade-marks. (Jt. App. 
204) (Pltf’s. Ex. 16) 

It will be readily apparent from the foregoing that it is 
not a question of what one calls a trade-mark (whether, 
“genericallv descriptive”, “highly descriptive”, “some¬ 
what descriptive”, or “very slightly descriptive”, etc.) but, 
rather, lias the applicant shown that his trade-mark has be¬ 
come distinctive of his goods in commerce. That is the test 
which Appellant seeks to have this Honorable Court apply 
to its trade-marks. 

Even if “Load Lifter”, “Transporter”, “CAR 
LOADER” and “TRUCLOADER” be characterized by 
the word “generic’ that does not mean that they are unable 
to “become distinctive of the applicant’s goods in com¬ 
merce (i.e., acquire a secondary meaning), as is showm by 
the reported decisions.* In Dry Ice Corporation of 
America et al v. Louisiana Dry Ice Corporation et al (D.C., 
W.D., La., 1930), 46 F. 2d 526, 531, the Court pointed out: 

“. . . MTe now come to the question of whether or not 
‘Dry Ice’ has acquired a secondary meaning in connec¬ 
tion with its business ... That ordinary words, whether 
descriptive or not, may, by usage, become so identified 
with the business or product of a dealer as to constitute 

* It is Appellant’s position, nevertheless, that *‘CARLOADER ’* and 
‘‘TRUCLOADER” clearly are shown not to be generic or the names of the 
goods to which Appellant applies them. 
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a property right for the preservation of which a court 
of equity will interfere is well settled, and in fact 
conceded in this case . . . The rule is also applicable 
to names of a generic class.” (emphasis added) 

In that case, the Court found that a secondary meaning 
had been acquired in the short period of six months before 
the suit was filed. The Second Circuit Court of Appeals, 
in Hiram Walker <& Sons, Inc., v. Penn-Maryland Corpora¬ 
tion, (1935) 79 F. 2d 836, 838, said: 

“The reason for the invalidity of the generic word is 
that it lacks the quality of distinction which is the 
gist of a trade-mark. It is suggested that the question 
of whether a ivord is or is not capable of becoming 
distinctive of the goods of a particular maker is a ques¬ 
tion of fact and is not to be entirely determined by 
whether or not it is descriptive. This is recognized in 
the rule that a generic word may, through constant 
association, come to acquire a secondary significance 
denoting origin or ownership. American Medicinal 
Spirits Co. v. United Distillers, 76 F. 2d 124 (C.C.A. 2) ; 
G. & C. Merriam Co. v. Saalfield, 198 F. 369 (C.C.A. 6) ” 
(emphasis added) 

Also see American Medicinal Spirits Co. v. United Distillers 
Limited et al., 76 F. 2d 124 (C.C.A. 2,1935), where “Bour¬ 
bon de Luxe” was found to have a secondary meaning; and 
Speaker et al v. Shaler Co., (C.C.A. 7, 1937) 87 F. 2d 985, 
where “Hot Patches” for vulcanizing units for repairing 
tire tubes was held to have a secondary meaning. 

In short, all that is required to establish that a mark is 
distinctive is to shov T that it indicates origin in a single 
source or producer. 

From the foregoing it is clear that the real question is 
not—is it descriptive?, is it generic?, etc., but rather—has 
it acquired a secondary meaning? And that is exactly the 
way Section 2(f) of the 1946 Act was written since it says: 

“. . . nothing herein shall prevent the registration of 
a mark used by the applicant which has become distinc¬ 
tive of applicant’s goods in commerce.” 
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CONCLUSION 

Appellant’s trade-marks “CARLOADER” and 
“TRUCLOADER” have acquired a secondary meaning, 
indicate origin of fork trucks in a single source or manu¬ 
facturer, and have become distinctive of Appellant’s goods 
in commerce. Therefore, they are registrable pursuant to 
the provisions of Section 2(f) of the Trade-Mark Act of 
July 5, 1946. 

The evidence of that is clear, convincing and uncontra¬ 
dicted. 

It is earnestly submitted that the additional evidence 
introduced on behalf of Appellant in the District Court— 
namely, testimony of experts and authoritative publications 
in the materials handling field: testimony of Appellant’s 
officers as to customers’ habits, and its own sales and adver¬ 
tising; testimony of officers of trade associations; advertise¬ 
ments of competitors and testimony of competitor’s sales 
managers; and advertisements of companies outside of the 
industrial truck industry—establishes beyond any reason¬ 
able doubt that the decisions of the Patent Office in refusing 
trade-mark registrations to Appellant were “clearly 
erroneous”. 

The decision of the District Court in refusing registra¬ 
tions in the face of the foregoing evidence and the evidence 
consisting of the record in the Patent Office was also 
“clearly erroneous” within the terms of Rule 52(a) of the 
Federal Rules of Civil Procedure. 

Wherefore, Appellant urges that the judgment of the 
District Court be reversed and that judgment be entered 
declaring that Appellant is entitled, according to law, to 
have its trade-marks “CARLOADER” and “TRUC- 
LOADER” registered on the Principal Register in accord- 
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ance with the provisions of Section 2(f) of the Trade-Mark 
Act of July 5, 1946. 
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Excerpts From the Trade-Mark Act of 1946 

Public Law 489, 79th Congress, Chapter 540, approved 
July 5, 1946; 60 Stat. 427 

THE PRINCIPAL REGISTER 

Section 1 . Requirements for registering trade-marks on 
the principal register 

The owner of a trade-mark used in commerce may 
register his trade-mark under this Act on the principal 
register herebv established: 

O v 

(a) By filing in the Patent Office— 

(1) a written application, in such form as may be 
prescribed by the Commissioner, verified by the appli¬ 
cant, or by a member of the firm or an officer of 
the corporation or association applying, specifying 
applicant's domicile and citizenship, the date of 
applicant's first use of the mark, the date of applicant’s 
first use of the mark in commerce, the goods in connec¬ 
tion with which the mark is used and the mode or 
manner in which the mark is used in connection with 
such goods, and including a statement to the effect that 
the person making the verification believes himself, or 
the firm, corporation, or association in whose behalf he 
makes the verification, to be the owner of the mark 
sought to he registered, that the mark is in use in 
commerce, and that no other person, firm, corporation, 
or association, to the best of his knowledge and belief, 
has the right to use such mark in commerce either in the 
identical form thereof or in such near resemblance 
thereto as might he calculated to deceive: Provided , 
That in the case of every application claiming concurrent 
use the applicant shall state exceptions to his claim of 
exclusive use, in which he shall specify, to the extent of 
his knowledge, any concurrent use by others, the goods 
or services in connection with which and the areas in 
which each concurrent use exists, the periods of each 
use, and the goods and area for which the applicant 
desires registration; 

(2) a drawing of the mark; and 
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(3) such number of specimens or facsimiles of the 
mark as actually used as may be required by the Com¬ 
missioner. 

(b) By paying into the Patent Office the filing fee. 

(c) By complying with such rules or regulations, not in¬ 
consistent with law, as may be prescribed by the 
Commissioner. 

(d) If the applicant is not domiciled in the United States 
he shall designate by a written document filed in the Patent 
Office the name and address of some person resident in the 
United States on whom may be served notices or process 
in proceedings affecting the mark. Such notices or process 
may be served upon the person so designated by leaving 
with him or mailing to him a copy thereof at the address 
specified in the last designation so filed. If the person so 
designated cannot be found at the address given in the last 
designation, such notice or process may be served upon the 
Commissioner. (15 U. S. C. 1051) 

Section 2. Trade-marks registrable on the Principal 
Register 

No trade-mark by which the goods of the applicant may 
be distinguished from the goods of others shall be refused 
registration on the principal register on account of its 
nature unless it— 

(a) Consists of or comprises immoral, deceptive, or 
scandalous matter; or matter which may disparage or 
falsely suggest a connection with persons, living or dead, 
institutions, beliefs, or national symbols, or bring them into 
contempt, or disrepute. 

(b) Consists of or comprises the flag or coat of arms or 
other insignia of the United States, or of any State or 
municipality, or of any foreign nation, or any simulation 
thereof. 

(c) Consists of or comprises a name, portrait, or signature 
identifying a particular living individual except by his 
written consent, or the name, signature, or portrait of a 
deceased President of the United States during the life of 
his widow, if any, except by the written consent of the 
widow. 
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(d) Consists of or comprises a mark which so resembles 
a mark registered in the Patent Office or a mark or trade 
name previously used in the United States by another and 
not abandoned, as to be likely, when applied to the goods 
of the applicant, to cause confusion or mistake or to deceive 
purchasers: Provided, That the Commissioner may 
register as concurrent registrations the same or similar 
marks to more than one registrant when they have become 
entitled to use such marks as a result of their concurrent 
lawful use thereof in commerce prior to any of the filing 
dates of the applications involved and the Commissioner 
or a court on appeal determines that confusion or mistake 
or deceit of purchasers s not likely to result from the con¬ 
tinued use of said marks under conditions and limitations 
as to the mode or place of use or the goods in connection 
with which such registrations may he granted which condi- 
tons and limitations shall be prescribed in the grant of the 
concurrent registrations thereof: and concurrent registra¬ 
tions may be similarly granted by the Commissioner with 
such conditions and limitations when a court has finally 
determined that more than one person is entitled to use the 
same or similar marks in commerce. The Commissioner 
shall give not less than thirty days written notice to all 
applicants, registrants, and users specified by any of the 
parties concerned of any application for concurrent regis¬ 
tration and of the time and place of the hearings thereon. 
■\Vhen the Commissioner decides to grant a concurrent 
registration the proposed registration shall be published 
in the Official Gazette of the Patent Office and the applica¬ 
tion shall be subject to opposition as hereinafter provided 
for other applications to register marks. Concurrent regis¬ 
trations may be ordered by a court in an action under the 
provisions of section 4915, Revised Statutes, under such 
conditions and limitations as the court considers proper in 
accordance herewith. 

(e) Consists of a mark which, (1) when applied to the 
goods of the applicant is merely descriptive or deceptively 
misdescriptive of them, or (2) when applied to the goods 
of the applicant is primarily geographically descriptive or 
deceptively misdescriptive of them, except as indications of 
regional origin may be registrable under section 4 hereof, 
or (3) is primarily merely a surname. 
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(f) Except as expressly excluded in paragraphs (a), (b), 
(c), and (d) of this section, nothing herein shall prevent 
the registration of a mark used by the applicant which has 
become distinctive of the applicant’s goods in commerce. 
The Commissioner may accept as prima facie evidence that 
the mark has become distinctive, as applied to the appli¬ 
cant’s goods in commerce, proof of substantially exclusive 
and continuous use thereof as a mark by the applicant in 
commerce for the five years next preceding the date of the 
filing of the application for its registration. (15 U. S. C. 
1052) 

• * * * # * * • • • 

Section 7 (a). Certificate of registration . on the principal 

register. Issuance and form 

Certificates of registration of marks registered upon the 
principal register shall be issued in the name of the United 
States of America, under the seal of the Patent Office, and 
shall either be signed by the Commissioner or have his 
name printed thereon and attested by an assistant commis¬ 
sioner or by one of the law examiners duly designated by 
the Commissioner, and a record thereof, together with 
printed copies of the drawing and statement of the appli¬ 
cant, shall be kept in books for that purpose. The certificate 
shall reproduce the drawing of the mark, and state that the 
mark is registered on the principal register under this Act, 
the date of the first use of the mark, the date of the first 
use of the mark in commerce, the particular goods or serv¬ 
ices for which it is registered, the number and date of the 
registration, the term thereof, the date on which the 
application for registration was received in the Patent 
Office, and any conditions and limitations that may be im¬ 
posed in the grant of the registration. (15 U. S. C. 1057a, 
amended Aug. 17, 1950, 64 Stat. 459) 

Section 7 (e). Copies of Patent Office records as evidence 

Copies of any records, books, papers, or drawings be¬ 
longing to the Patent Office relating to marks, and copies 
of certificates of registration, when authenticated by the 
seal of the Patent Office and certified by the Commissioner, 
or in his name by a chief of division duly designated by 
the Commissioner, shall be evidence in all cases wherein 
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the originals would be evidence; and any person making 
application therefor and paying the fee required by law 
shall have such copies. (15 U. S. C. 1057e) 

• •*#*#•••• 

Section 12 (a). Examination of application—Publication 

of mark token, entitled to registration 

Upon the filing of an application for registration and 
payment of the fee herein provided, the Commissioner shall 
refer the application to the examiner in charge of the regis¬ 
tration of marks, who shall cause an examination to be 
made and, if on such examination it shall appear that the 
applicant is entitled to registration, the Commissioner shall 
cause the mark to be published in the Official Gazette of the 
Patent Office. (15 U. S. C. 1062a) 

Section 12 (b). Examination of application—Refusal of 

registration when not entitled 

If the applicant is found not entitled to registration, the 
examiner shall advise the applicant thereof and of the 
reasons therefor. The applicant shall have a period of six 
months in which to reply or amend his application, which 
shall then be reexamined. This procedure may be repeated 
until (1) the examiner finally refuses registration of the 
mark or (2) the applicant fails for a period of six months 
to reply or amend or appeal, whereupon the application 
shall be deemed to have been abandoned, unless it can be 
shown to the satisfaction of the Commissioner that the 
delay in responding was unavoidable, whereupon such time 
may be extended. (15 U. S. C. 1062b) 
*#*****#•• 

Section 20. Appeal to Commissioner in person 

An appeal may be taken to the Commissioner in person 
from any final decision of the examiner in charge of inter¬ 
ferences or of the registration of marks upon the payment 
of the prescribed fees. (15 U. S. C. 1070) 

Section 21. Appeal to court and review by civil action 

Any applicant for registration of a mark, party to an 
interference proceeding, party to an opposition proceeding, 
party to an application to register as a lawful concurrent 
user, party to a cancelation proceeding, or any registrant 
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who has filed an affidavit as provided in section 8, who is 
dissatisfied with the decision of the Commissioner may- 
appeal to the United States Court of Customs and Patent 
Appeals or may proceed under sections 145 and 146 of 
Title 35, as in the case of applicants for patents, under the 
same conditions, rules, and procedure as are prescribed in 
the case of patent appeals or proceedings so far as they 
are applicable: Provided, That any party who is satisfied 
with the decision of the Commissioner shall, upon the filing 
of an appeal to the Court of Customs and Patent Appeals 
by any dissatisfied party, have the right to elect to have all 
further proceedings under sections 145 and 146 of Title 35, 
by election as provided in section 141 of Title 35. The 
Commissioner of Patents shall not be a necessary party to 
an inter partes proceeding under sections 145 and 146 of 
Title 35, but he shall be notified of the filing of the bill by 
the clerk of the court in which it is filed and the Commis¬ 
sioner shall have the right to intervene in the action. 
(15 U. S. C. 1071) 

********** 

THE SUPPLEMENTAL REGISTER 
Section 23. The Supplemental Register 

Marks registrable on. In addition to the principal 
register, the Commissioner shall keep a continuation of the 
register provided in paragraph (b) of section 1 of the Act 
of March 19,1920, entitled “An Act to give effect to certain 
provisions of the convention for the protection of trade¬ 
marks and commercial names, made and signed in the city 
of Buenos Aires, in the Argentine Republic, August 20, 
1910, and for other purposes”, to be called the supple¬ 
mental register. All marks capable of distinguishing 
applicant’s goods or services and not registrable on the 
principal register herein provided, except those declared 
to be unregistrable under paragraphs (a), (b), (c), and (d) 
of section 2 of this Act, which have been in lawful use in 
commerce by the proprietor thereof, upon or in connection 
with any goods or services for the year preceding the filing 
of the application may be registered on the supplemental 
register upon the payment of the prescribed fee and com¬ 
pliance with the provisions of section 1 so far as they are 
applicable. 
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Examination . of application. Upon the filing- of an appli¬ 
cation for registration on the supplemental register and 
payment of the fee herein provided the Commissioner shall 
refer the application to the examiner in charge of the 
registration of marks, who shall cause an examination to 
be made and if on such examination it shall appear that 
the applicant is entitled to registration, the registration 
shall be granted. If the applicant is found not entitled to 
registration the provisions of subsection (b) of section 12 
of this Act shall apply. 

Nature of mark. For the purposes of registration on the 
supplemental register, a mark may consist of any trade¬ 
mark, symbol, label, package, configuration of goods, name, 
word, slogan, phrase, surname, geographical name, 
numeral, or device of any combination of any of the fore¬ 
going, but such mark must be capable of distinguishing the 
applicant’s goods or services. 

Mark used in foreign commerce. Upon a proper showing 
by the applicant that he has begun the lawful use of his 
mark in foreign commerce and that he requires domestic 
registration as a basis for foreign protection of his mark, 
the Commissioner may waive the requirement of a full 
vear’s use and mav grant registration forthwith. (15 
tl. S. C. 1091) 

Section 24. Supplemental Register—Marks not pub¬ 
lished for opposition—Cancelation 

Marks for the supplemental register shall not be pub¬ 
lished for or be subject to opposition, but shall be published 
on registration in the Official Gazette of the Patent Office. 
Whenever any person believes that he is or will be damaged 
by the registration of a mark on this register he may at any 
time apply to the Commissioner to cancel such registration. 
The Commissioner shall refer such application to the 
examiner in charge of interferences, who shall give notice 
thereof to the registrant. If it is found after a hearing 
before the examiner that the registrant was not entitled 
to register the mark at the time of his application for 
registration thereof, or that the mark is not used by the 
registrant or has been abandoned, the registration shall be 
canceled by the Commissioner. (15 U. S. C. 1092) 
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Section 25. Supplemental Register—Certificates to differ 

The certificates of registration for marks registered on 
the supplemental register shall be conspicuously different 
from certificates issued for marks registered on the princi¬ 
pal register. (15 U. S. C. 1093) 

Section 26. Supplemental Register—Provisions of Act 
applicable 

The provisions of this Act shall govern so far as applic¬ 
able applications for registration and registrations on the 
supplemental register as well as those on the principal 
register, but applications for and registrations on the 
supplemental register shall not be subject to or receive the 
advantages of sections 2 (e), 2 (f), 7 (b), 12 (a), 13 to 18, 
inclusive, 22, 33, and 42 of this Act. (15 U. S. C. 1094) 

Section 27. Supplemental Register—Registration on 
Principal Register not precluded 

Registration of a mark on the supplemental register, or 
under the Act of March 19, 1920, shall not preclude regis¬ 
tration by the registrant on the principal register estab¬ 
lished by "this Act. (15 U. S. C. 1095) 

Section 28. Supplemental Register—Registration not 
used to stop importation 

Registration on the supplemental register or under the 
Act of March 19,1920, shall not be filed in the Department 
of the Treasury or be used to stop importations. (15 
U. S. C. 1096) 

MISCELLANEOUS PROVISIONS, REMEDIES , 
INTERNATIONAL CONVENTIONS , ETC. 

Section 29. Notice of registration 

Notwithstanding the provisions of section 22 hereof, a 
registrant of a mark registered under the Act of March 3, 
1881, or the Act of February 20, 1905, or on the principal 
register established by this Act, shall give notice that his 
mark is registered by displaying with the mark as used the 
words “Registered in U. S. Patent 05506” or “Reg. U, S. 
Pat. Off.” or the letter R enclosed within a circle, thus (R); 
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and in any suit for infringement under this Act by such 
a registrant failing so to mark goods bearing the registered 
mark, or by a registrant under the Act of March 19, 1920, 
or by the registrant of a mark on the supplemental register 
provided by this Act no profits and no damages shall be 
recovered under the provisions of this Act unless the de¬ 
fendant had actual notice of the registration. (15 U. S. C. 
1111 ) 

Sf.ctiox 39. Remedies—Jurisdiction of courts 

The district and territorial courts of the United States 
shall have original jurisdiction, the circuit courts of appeal 
of the United States and the United States Court of 
Appeals for the District of Columbia shall have appellate 
jurisdiction, of all actions arising under this Act, without 
regard to the amount in controversy or to diversity or lack 
of diversity of the citizenship of the parties. (15 U. S. C. 
1121 ) 

Section 40. Remedies—Revieic by Supreme Court 

Writs of certiorari may be granted by the Supreme Court 
of the United States for the review of cases arising under 
this Act in the same manner as provided for in cases under 
the patent laws. (15 U. S. C. 1122) 

Section 41. Commissioner to make rules for proceedings 
in. the Patent Office 

The Commissioner shall make rules and regulations, not 
inconsistent with law, for the conduct of proceedings in the 
Patent Office under this Act. (15 U. S. C. 1123) 

# * • # * * • * • • 
Section 45. Construction and definitions 

In the construction of this Act, unless the contrary is 
plainly apparent from the context— 

United States. The United States includes and embraces 
all territory which is under its jurisdiction and control. 

Commerce. The word “commerce” means all commerce 
which may lawfully be regulated by Congress. 
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Principal Register, Supplemental Register. The term 
“principal register” refers to the register provided for bi¬ 
sections 1 through 22 hereof, and the term “supplemental 
register” refers to the register provided for by sections 23 
through 28 hereof. 

Person, juristic person. The term “person” and any 
other word or term used to designate the applicant or other 
entitled to a benefit or privilege or rendered liable under 
the provisions of this Act includes a juristic person as well 
as a natural person. The term “juristic person” includes 
a firm, corporation, union, association, or other organiza¬ 
tion capable of suing and being sued in a court of law. 

Applicant, registrant. The terms “applicant” and 
“registrant” embrace the legal representatives and 
successors and assigns of such applicant or registrant. 

Commissioner. The term “Commissioner” means the 
Commissioner of Patents. 

Related company. The term “related company” means 
any person who legitimately controls or is controlled by the 
registrant or applicant for registration in respect to the 
nature and quality of the goods or services in connection 
with which the mark is used. 

Trade name, commercial name. The terms “trade 
name” and “commercial name” include individual names 
and surnames, firm names and trade names used bv manu¬ 
facturers, industrialists, merchants, agriculturists, and 
others to identify their businesses, vocations, or occupa¬ 
tions; the names or titles lawfully adopted and used by 
persons, firms, associations, corporations, companies, 
unions, and any manufacturing, industrial, commercial 
agricultural, or other organizations engaged in trade or 
commerce and capable of suing and being sued in a court 
of law. 

Trade-mark. The term “trade-mark” includes any word, 
name, symbol, or device or any combination thereof 
adopted and used by a manufacturer or merchant to 
identify his goods and distinguish them from those manu¬ 
factured or sold by others. 

Service mark. The term “service mark” means a mark 
used in the sale or advertising of services to identify the 
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services of one person and distinguish them from the serv¬ 
ices of others and includes without limitation the marks, 
names, symbols, titles, designations, slogans, character 
names, and distinctive features of radio or other advertis¬ 
ing used in commerce. 

Certification mark. The term “certification mark” 
means a mark used upon or in connection with the products 
or services of one or more persons other than the owner 
of the mark to certify regional or other origin, material, 
mode of manufacture, quality, accuracy or other character¬ 
istics of such goods or services or that the work or labor 
on tlie goods or services was performed by members of a 
union or other organization. 

CoUectirc mark. The term “collective mark” means a 
trade-mark or sendee mark used by the members of a 
cooperative, an association or other collective group or 
organization and includes marks used to indicate member¬ 
ship in a union, an association or other organization. 

Mark. The term “mark” includes any trade-mark, serv¬ 
ice mark, collective mark, or certification mark entitled to 
registration under this Act whether registered or not. 

Use in commerce. For the purposes of this Act a mark 
shall be deemed to be used in commerce (a) on goods when 
it is placed in any manner on the goods or their containers 
or the displays associated therewith or on the tags or 
labels affixed thereto and the goods are sold or transported 
in commerce and (b) on services when it is used or dis¬ 
played in the sale or advertising of services and the 
services are rendered in commerce. 

Abandonment of mark. A mark shall be deemed to be 
“abandoned”— 

(a) "When its use has been discontinued with intent not 
to resume. Intent not to resume may be inferred from 
circumstances. Nonuse for two consecutive years shall 
be prima facie abandonment. 

(b) When any course of conduct of the registrant, in¬ 
cluding acts of omission as well as commission, causes 
the mark to lose its significance as an indication of origin. 
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Colorable imitation. The term “colorable imitation” 
includes any mark which so resembles a registered mark as 
to be likely to cause confusion or mistake or to deceive 
purchasers. 

Registered mark. The term “registered mark” means 
a mark registered in the United States Patent Office under 
this act or under the Act of March 3, 18S1, or the Act of 
February 20, 1905, or the Act of March 19, 1920. The 
phrase “marks registered in the Patent Office” means 
registered marks. 

Prior acts. The term “Act of March 3, 1881”, “Act of 
February 20,1905”, or “Act of March 19,1920”, means the 
respective Act as amended. 

Counterfeit. A “counterfeit” is a spurious mark which 
is identical with, or substantially indistinguishable from, a 
registered mark. 

Singular and plural. Words used in the singular include 
the plural and vice versa. 

Intent of Act. The intent of this Act is to regulate com¬ 
merce within the control of Congress by making actionable 
the deceptive and misleading use of marks in such com¬ 
merce ; to protect registered marks used in such commerce 4 
from interference by State, or territorial legislation; to 
protect persons engaged in such commerce against unfair 
competition; to prevent fraud and deception in such com¬ 
merce by the use of reproductions, copies, counterfeits, or 
colorable imitations of registered marks; and to provide 
rights and remedies stipulated by treaties and conventions 
respecting trade-marks, trade names, and unfair competi¬ 
tion entered into between the United States and foreign 
nations. (15 U. S. C. 1127) 

Section 46 (a). Time of taking effect—Repeal of prior 

acts 

This Act shall be in force and take effect one year from 
its enactment, but except as otherwise herein specifically 
provided shall not affect any suit, proceeding, or appeal 
then pending. All Acts and parts of Act inconsistent here¬ 
with are hereby repealed effective one year from the enact- 


4Misprinted “commence” in the Act. 
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ment hereof, including the following Acts insofar as they 
are inconsistent herewith: The Act of Congress approved 
March 3, 18S1, entitled “An Act to authorize the registra¬ 
tion of trade-marks and protect the same”; the Act 
approved August 5, 1882, entitled “An Act relating to the 
registration of trade-marks”; the Act of February 20, 1905 
(U. S. C., title 15, secs. SI to 109, inclusive), entitled “An 
Act to authorize the registration of trade-marks used in 
commerce with foreign nations or among the several States 
or with Indian tribes, and to protect the same”, and the 
amendments thereto by the Acts of May 4, 1906 (U. S. C., 
title 15, secs. 131 and 132; 34 Stat. 169), March 2, 1907 
(34 Stat. 1251,1252), February 18,1909 (35 Stat. 627, 628), 
Februarv 18,1911 (36 Stat. 918), January 8, 1913 (37 Stat. 
649), June 7, 1924 (43 Stat. 647), March 4, 1925 (43 Stat. 
1268. 1269), April 11, 1930 (46 Stat. 155), June 10, 1938 
(Public, Numbered 586, Seventy-fifth Congress, ch. 332, 
third session): the Act of March 19,1920 (U. S. C., title 15, 
secs. 121 to 12S, inclusive), entitled “An Act to give effect 
to certain provisions of the convention for the protection 
of trade-marks and commercial names made and signed in 
the city of Buenos Aires, in the Argentine Republic, 
August 20, 1910, and for other purposes”, and the amend¬ 
ments thereto, including the Act of June 10, 1938 (Public, 
Numbered 586, Seventy-fifth Congress, ch. 332, third 
session): Provided. That this repeal shall not affect the 
validity of registrations granted or applied for under any 
of said Acts prior to the effective date of this Act, or rights 
or remedies thereunder except as provided in sections 8, 
12, 14, 15, and 47 of this Act; but nothing contained in this 
Act shall be construed as limiting, restricting, modifying, 
or repealing any statute in force on the effective date of 
this Act which does not relate to trade-marks, or as restrict¬ 
ing or increasing the authority of any Federal department 
or regulators agenev except as mav be specificallv provided 
in this Act. * (15 U.'S. C. 1051 note) 

Sectiox 46 (b). Existing registrations under prior acts 

Acts of 1881 and 1905. Registrations no-w existing under 
the Act of March 3, 1881, or the Act of February 20, 1905, 
shall continue in full force and effect for the unexpired 
terms thereof and may be renewed under the provisions of 
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section 9 of this Act. Such registrations and the renewals 
thereof shall be subject to and shall be entitled to the bene¬ 
fits of the provisions of this Act to the same extent and 
with the same force and effect as though registered on the 
principal register established by this Act except as limited 
in sections 8, 12, 14, and 15 of this Act. Marks registered 
under the “ten-year proviso” of section 5 of the Act of 
February 20, 1905, as amended, shall be deemed to have 
become distinctive of the registrant’s goods in commerce 
under paragraph (f) of section 2 of this Act and may be 
renewed under section 9 hereof as marks coming within 
said paragraph. 

Ad of 1920. Registrations now existing under the Act of 
March 19, 1920, shall expire six months after the effective 
date of this Act, or twenty years from the dates of their 
registrations, whichever date is later. Such registrations 
shall be subject to and entitled to the benefits of the pro¬ 
visions of this Act relating to marks registered on the 
supplemental register established by this Act, and may not 
be renewed unless renewal is required to support foreign 
registrations. In that event renewal may be effected on the 
supplemental register under the provisions of section 9 of 
this Act. 

Subject to registration under this Ad. Marks registered 
under previous Acts may, if eligible, also be registered 
under this Act. (15 U. S. C. 1051 note) 

Section 47 (a). Applications pending on effective date of 

Ad 

All applications for registration pending in the Patent 
Office at the effective date of this Act may be amended, if 
practicable, to bring them under the provisions of this 
Act. The prosecution of such applications so amended and 
the grant of registrations thereon shall be proceeded with 
in accordance with the provisions of this Act. If such 
amendments are not made, the prosecution of said applica¬ 
tions shall be proceeded with and registrations thereon 
granted in accordance with the Acts under which said 
applications were filed, and said Acts are hereby con¬ 
tinued in force to this extent and for this purpose only, 
notwithstanding the foregoing general repeal thereof. 
(15 U. S. C. 1051 note) 
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Section 47 (b). Appeals pending on effective date of Act 

In any case in which an appeal is pending before the 
United States Court of Customs and Patent Appeals or any 
United States Circuit Court of Appeals or the United 
States Court of Appeals for the District of Columbia or 
the United States Supreme Court at the effective date of 
this Act, the court, if it be of the opinion that the provisions 
of this Act are applicable to the subject matter of the 
appeal, may apply such provision or may remand the case 
to the Commissioner or to the district court for the taking 
of additional evidence or a new trial or for reconsidera¬ 
tion of the decision on the record as made, as the appellate 
court may deem proper. (15 U. S. C. 1051 note) 

Section 49. Preservation of existing rights 

Nothing herein shall adversely affect the rights or the 
enforcement of rights in marks acquired in good faith prior 
to the effective date of this Act. (15 U. S. C. 1051 note) 

• ••*••••#• 
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Excerpts From the Trade-Mark Rules of Practice Before the 

United States Patent Office 

• * * * * * * • • • 

6. APPLICATION FOR REGISTRATION 

6.1 Parts of application . 

A complete application for registration comprises: 

(a) A written application (see Rules 7.1 to 8.8); 

(b) A drawing of the mark (see Rules 9.1 to 9.5); 

(c) Five specimens or facsimiles (see Rules 10.1 to 10.3); 

(cl) The required filing fee (see Rule 2.1 (a)); 

(e) A certified copy of the registration in the country of 
origin if the application is based on such foreign registra¬ 
tion pursuant to section 44 (e) of the act (see Rule 7.9). 

6.2 Application must be complete to receive filing date 

An application will not be accepted and filed for examina¬ 
tion unless all the required parts specified in Rule 6.1, 
complying with the rules and regulations relating thereto, 
are received, but minor informalities may be waived subject 
to subsequent correction. Tf the papers and parts are in¬ 
complete or so defective that they cannot be accepted as 
a complete application, the applicant will be notified and 
the papers and fee held six months for completion if pos¬ 
sible, returned to the applicant, or other disposition. If 
not completed in six months, a new application must there¬ 
after be filed. The drawing, specimens, or fee of an un¬ 
accepted application may be applied to a later application. 

6.3. Serial number and filing date 

Complete applications will be numbered as received, and 
the applicant will be informed of the serial number and 
filing date of the application. The filing date of the appli¬ 
cation is the date on which the complete application is re¬ 
ceived in the Patent Office in acceptable form. 

6.4 Resignation of representative by foreign applicant 

If the applicant is not domiciled in the United States, he 
must designate by a written document filed in the Patent 
Office the name and address of some person resident in the 
United States on whom may be served notices or process 
in proceedings affecting the mark and to whom all official 



66 


communications will be addressed unless the applicant is 
represented by an attorney or other recognized person. If 
this document does not accompany or form part of the ap¬ 
plication, it will be required and registration refused unless 
it is supplied. 

6.5 Papers not return-able 

After acceptance of the application the papers will not 
be returned for any purpose whatever. If the applicant 
has not preserved copies of the papers the Office will 
furnish them on the usual terms. 

6.6 Use of old drawing in new application 

In an application filed in place of an abandoned or re¬ 
jected application, or in an application for reregistration 
(Rule 31.1), a new complete application is required, but 
the old drawing, if suitable, may be used. The application 
must be accompanied by a request for the transfer of the 
drawing, and by a permanent photographic copy, or an 
order for such copy, of the drawing to be placed in the 
original file. A drawing so transferred, or to be trans¬ 
ferred, cannot be amended. 

6.7 Application confidential prior to publication 

An index of pending applications stating the name and 
address of the applicant, a description of the mark, the 
goods or services with which the mark is used, the class 
number, and the serial number and filing date of the 
application will be available for public inspection as soon 
as practicable after filing. Access to files of pending trade¬ 
mark applications will not be given prior to publication 
under Rule 15.1 without the written authority of the ap¬ 
plicant, unless it shall, in the opinion of the Commissioner, 
be necessary to the proper conduct of business before the 
Patent Office. Decisions of the Commissioner in applica¬ 
tions and proceedings relating thereto are published or 
available for inspection or publication. 

7. TTIE WRITTEN APPLICATION 
7.1 Application must be in English 

The written application must be in the English language 
and plainly written on but one side of the paper. Legal 
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size paper, typewritten double spaced, with at least a one 
and one-half inch margin on the left-hand side and top 
of the page, is deemed preferable. 

7.2 Application to he signed and sivorn to by applicant 

The written application must be made to the Commis¬ 
sioner of Patents and must be signed and verified (sworn 
to) by the applicant or by a member of the firm or an 
officer of the corporation or association applying. 

Re-executed papers may be required when the applica¬ 
tion has not been filed in the Patent Office within a rea¬ 
sonable time after the date of execution. 

7.3 ’Requirements for application—Statement 

The written application shall include a request for reg¬ 
istration and shall specify: 

(a) The name of the applicant; 

(b) The citizenship of the applicant: if the applicant 
be a partnership, the names and citizenship of the general 
partners or. if the applicant be a corporation or associa¬ 
tion, the state or nation under the laws of which organ¬ 
ized: 

(c) The domicile and post office address of the appli¬ 
cant; 

(d) That the applicant has adopted and is using the 
mark shown in the accompanying drawing: 

(e) The particular description of goods on or in con¬ 
nection with which the mark is used: 

(f) The class of merchandise according to the official 
classification (if the number and title of the class are not 
known to the applicant, they may be left blank, in which 
case they will be filled in by the Patent Office and applicant 
informed thereof): 

(g) The date of applicant’s first use of the mark as a 
trade-mark on or in connection with goods specified in 
the application; 

(h) The date of applicant’s first use of the mark as a 
trade-mark on or in connection with goods specified in the 
application in commerce which may lawfully be regulated 
by Congress, specifying the nature of such commerce; 

(i) The mode or manner in which the mark is used on 
or in connection with the particular goods specified. 
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If more than one item of goods is specified in the appli¬ 
cation, the dates of use required in paragraphs (g) and 
(h) of this section need be only one of the items specified, 
provided the particular item to which the dates apply is 
designated. 

This part of the written application is called the state¬ 
ment. 

7.4 Requirements for application—Declaration 

The written application must also include averments to 
the effect that the applicant or other person making the 
verification believes himself or the firm, corporation, or 
association in whose behalf he makes the verification to be 
the owner of the mark sought to be registered; that the 
mark is in use in commerce which may lawfully be regu¬ 
lated by Congress, specifying the nature of such com¬ 
merce; that no other person, firm, corporation, or asso¬ 
ciation, to the best of his knowledge and belief, has the 
right to use such mark in commerce, either in the identical 
form thereof or in such near resemblance thereto as might 
be calculated to deceive, the drawing and description truly 
represent the mark sought to be registered; that the speci¬ 
mens or facsimiles show the mark as actually used in con¬ 
nection with the goods; and that the facts set forth in 
the statement are true. 

This part of the written application is called the declara¬ 
tion. 

7.5 Description of mark 

A description of the mark, which must be acceptable to 
the Examiner of Trade-Marks, may be included in the 
statement, and must be included if required by the Ex¬ 
aminer. 

7.6 Identification of prior registrations 

Prior registrations of the same or similar marks owned 
by the applicant should be identified in the written appli¬ 
cation. 

7.7 Poiver of attorney, domestic representative 

The power of attorney or authorization of agent (Rule 
4.7) and the appointment of a domestic representative 
(Rule 6.4) may be included as a paragraph or paragraphs 
in the written application. 


69 


7.8 Use by predecessor by related companies 

If the first use, the date of which is required by para¬ 
graph (g) or (h) of Rule 7.3, was by a predecessor in 
title, or by a related company (sections 5 and 45 of the 
act), and such use inures to the benefit of the applicant, 
the date of such first use may be asserted with a statement 
that such first use was by the predecessor in title or by 
the related company as the case may be. The Office may 
require further details and additional proof showing that 
such use inures to the benefit of the applicant. 

Where the mark sought to be registered is legitimately 
used by one or more related companies at the time of the 
filing of the application, the declaration (Rule 7.4) must 
recite exceptions to the averment of the exclusive right to 
use the mark, stating the nature of such relationship and, 
if practicable, the names and addresses of such companies. 

7.9 Omission of allegation of use by foreign applicants 

The allegation that the mark is in use in commerce 
which may lawfully be regulated by Congress, required by 
Rule 7.4, and the statements of the dates of the applicant’s 
first use, required by Rule 7.3 (g) and (h), may be omitted 
in the case of an application, filed pursuant to section 44 (e) 
of the act, for registration of a mark duly registered in the 
country of origin of a foreign applicant, provided the ap¬ 
plication when filed is accompanied by a certified copy of 
the registration in the country of origin and said registra¬ 
tion is then in full force and effect. A sworn translation 
of the registration, if not in the English language, may be 
required after the application is filed. 

Such allegation and statement may also be omitted in 
the case of an application claiming the benefit of a prior 
foreign application in accordance with section 44(d) of 
the act, provided that the application states the date and 
country of the first foreign application and a cerified copy 
of the foreign application and a sworn translation of the 
same, if not in the English language, are filed before the 
registration is granted, but the registration will not be 
granted until the mark has been registered in the country 
of origin of the applicant. 

In such cases the description of goods or services shall 
not exceed the scope of that covered by the foreign reg¬ 
istration or application. 
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8. THE WRITTEN APPLICATION (continued) 

S.l Proof of distinctiveness wider section 2(f) 

When registration is sought under section 2 (/) of the 
act, the statement shall allege that registration is requested 
on the Principal Kegister in accordance with that section. 

If the claim of distinctiveness is based on substantially 
exclusive and continuous use of the mark by the applicant 
for the period of five years next preceding the filing of the 
application, in commerce which may lawfully be regulated 
by Congress, the application shall include in the statement 
an allegation to that effect; but further evidence showing 
that the mark was so used, and that it has become distinc¬ 
tive, may be required. 

If the allegation of distinctiveness is not based on sub¬ 
stantially exclusive use over the five-year period specified 
in the preceding paragraph, but is based on other facts or 
circumstances, proof of distinctiveness must be submitted 
separately and should accompany the application. In such 
cases the statement shall set forth that the mark is alleged 
to have become distinctive of applicant’s goods in com¬ 
merce which mav lawfullv be regulated by Congress as 
evidenced by proof separately submitted. 

When the claim of distinctiveness is added to the state¬ 
ment subsequently to the filing of the application, it must 
be verified bv the applicant. 

8.6 Principal Register 

All applications will be treated as seeking registration 
on the Principal Register unless otherwise stated in the 
application. Service marks, collective marks, and certifi¬ 
cation marks, registrable in accordance with the applicable 
provisions of section 2 of the act, are registered on the 
Principal Register. 

8.7 Supplemental Register 

In the case of an application for registration on the Sup¬ 
plemental Register, the written application shall so indi¬ 
cate and shall specify that the mark has been in continu¬ 
ous use in commerce which may lawfully be regulated by 
Congress, specifying the nature of such commerce, by the 
applicant for the preceding year, if the application is 
based on such use. When an applicant requests registra- 
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tion without a full year’s use of the mark, in accordance 
with the last paragraph of section 23 of the act of 1946, 
the showing required must be separate from the written 
application. 

8.8 Applicants’ name 

The signature to the application must be the correct 
name of the applicant, since the name will appear in the 
certificate of registration precisely as it is signed to the 
application. The name of the applicant, wherever it ap¬ 
pears in the papers of the application, will be made to 
agree with the name as signed. 

9. DR A WING 

9.1 Drawing required 

The drawing of the trade-mark shall be a substantially 
exact representation thereof as actually used on or in con¬ 
nection with the goods. 

The drawing of a service mark shall be a substantially 
exact representation of the mark as used in the sale Or 
advertising of the services. The drawing of a service mark 
may be dispensed with in the case of a mark not capable 
of representation by a drawing, but in any such case the 
written application must contain an adequate description. 

In the case of an application for registration on the Sup¬ 
plemental Register, the drawing, when appropriate and 
necessary (section 23, third paragraph, of the act), may 
be the drawing of a package or configuration of goods. 

10. SPECIMENS 

10.1 Specimens 

The five specimens of a trade-mark shall be specimens 
of the trade-mark as actually used on or in connection with 
the goods in commerce, and shall be duplicates of the 
actually used labels, tags, or containers, or the displays 
associated therewith or portions thereof, when made of 
suitable material and capable of being arranged flat and 
of a size not larger than the size of the drawing. 

10.2 Facsimiles 

When, from the mode of applying or affixing the trade¬ 
mark to the goods, or from the manner of using the mark 
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on the goods, or from the nature of the mark, specimens as 
above stated cannot be furnished, five copies of a suitable 
photograph or other acceptable reproduction, not larger 
than the size specified for the drawing and clearly and 
legibly showing the mark and all matter used in connec¬ 
tion therewith, shall be furnished. 

12. EXAMINATION OF APPLICATION AND ACTION 

BY APPLICANTS 

12.1 Action by Examiner 

Applications for registration will be examined or caused 
to be examined by the Examiner of Trade-Marks, and, if 
the applicant is found not entitled to registration for any 
reason, he will be so notified and advised of the reasons 
therefor and of any formal requirements or objections and 
will be given such information and references as may be 
helpful in the further prosecution of the application. 

12.2 Period for response 

The applicant has 6 months from the date of mailing of 
any action by the Patent Office to respond thereto. Such 
response may be made with or without amendment and 
must include such proper action by the applicant as the 
nature of the action and the condition of the case may 
require. 

12.3 Re-examinations 

After response by the applicant, the application will be 
re-examined or reconsidered, and if the registration is 
again refused or formal requirements insisted upon, but 
not stated to be final, the applicant may respond again. 

12.4 Final action 

On the first or any subsequent re-examination or recon¬ 
sideration the refusal of the registration or the insistence 
upon a requirement may be stated to be final, whereupon 
applicant’s response is limited to an appeal or to a com¬ 
pliance with any requirement made. 
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13. AMENDMENT OF APPLICATION 

13.1 Amendments to statement 

The statement may be amended to correct informalities, 
or to avoid objections made by the Patent Office, or for 
other reasons arising in the course of examination. No 
amendments to the dates of use will be permitted unless 
such changes are supported by affidavit by the applicant 
and by such showing as may be required by the Examiner. 

Additions to the description of goods or services will 
not be permitted unless the mark was in actual use on all 
of the goods or services proposed to be added by the 
amendment at the time the application was filed and unless 
the amendment is accompanied by additional specimens 
for facsimiles) and by a supplemental affidavit by the 
applicant in support thereof, alleging said facts. 

Amendment of the declaration will not be permitted. 
If that filed with the application be faulty or defective, 
a substitute declaration must be filed. 

13.2 Amendments to description or drawing 

Amendments to the description or drawing of the mark 
may be permitted only if warranted by the specimens (or 
facsimiles) as originally filed, or supported by additional 
specimens (or facsimiles) and a supplemental affidavit al¬ 
leging that the amended mark was in actual use prior to 
the filing date of the application, but may not be made if 
the nature of the mark is changed thereby. 

13.3 Amendment to recite concvrrent use 

An application may be amended in the Examiner’s dis¬ 
cretion so as to be treated as an application for a concur¬ 
rent registration, provided the application as amended 
satisfies the requirements of Rule S.2. 

13.4 Form of amendment 

In every amendment the exact word or words to be 
stricken out or inserted in the statement must be specified 
and the precise point indicated where the deletion or in¬ 
sertion is to be made. Erasures, additions, insertions, or 
mutilations of the papers and records must not be made 
by the applicant or attorney. 
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When an amendatory clause is amended, it must be 
wholly rewritten so that no interlineation or erasure will 
appear in the clause, as finally amended, when the applica¬ 
tion is passed to registration. If the number or nature 
of the amendments shall render it otherwise difficult to 
consider the case or to arrange the papers for printing or 
copying, or when otherwise desired to clarify the record, 
the Examiner may require the entire statement to be re¬ 
written. 

13.5 Amendment to change application to different reg¬ 
ister 

An application for registration on the Principal Reg¬ 
ister may be changed to an application for registration on 
the Supplemental Register and vice versa by amending 
the application to comply with the rules relating to the 
requirements for registration on the appropriate register, 
as the case mav be. The original filing date mav be con- 
sidered for the purpose of proceedings in the Patent Office 
provided the application as originally filed was sufficient 
for registration on the register to which converted. Other¬ 
wise, the filing date of the amendment will be considered 
the filing date of the application so converted. Only one 
such conversion will be permitted after an action by the 
Examiner. 

15. PUBLICATION AND ALLOWANCE 

15.1 Publication in Official Gazette 

If, on examination or re-examination of an application 
for registration on the Principal Register, it appears that 
the applicant is entitled to have his mark registered, the 
mark will be published in the Official Gazette for opposi¬ 
tion. 

15.2 Allowance of application 

If no notice of opposition is filed within the time per¬ 
mitted, Rules 20.1 and 20.2, and no interference is de¬ 
clared, the applicant will be duly notified of the allowance 
of his application, and a certificate of registration may be 
issued as provided in Rule 29.1. 

Certificates are normallv issued on the fourth Tuesday 
after the Thursday following the date of the notice of 
allowance. 
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15.3 Marks on Supplemental Register published only upon 
registration 

In the case of an application for registration on the Sup¬ 
plemental Register the mark will not be published for op¬ 
position but the applicant will be notified of the allowance 
of his application if it appears, after examination or re¬ 
examination, that he is entitled to have the mark registered, 
and a certificate of registration may be issued as provided 
in Rule 29.1. The mark will be published in the Official 
Gazette when registered. 

15.4 Jurisdiction over published or allowed applications 

After publication or allowance the Examiner may exer¬ 
cise jurisdiction over an application by special authority 
from the Commissioner. 

Amendments may be made after the allowance of an ap¬ 
plication if the certificate has not been printed, on the 
recommendation of the Examiner approved by the Com¬ 
missioner, without withdrawing the allowance. 

20. OPPOSITION 

20.1 Time for filing notice of opposition 

Any person who believes that he would be damaged by 
the registration of a mark upon the Principal Register 
may, upon payment of the required fee, oppose the same 
bv filing a verified notice of opposition in the Patent Office 
within thirty days after the publication (Rule 15.1) of 
the mark sought to be registered. 

26. APPEALS 

26.1 Ex parte appeals to the Commissioner from the Ex¬ 
aminer of Trade-Marks 

Every applicant for the registration of a mark may, 
upon final refusal by the Examiner of Trade-Marks, ap¬ 
peal to the Commissioner in person upon payment of the 
prescribed fee. A second refusal on the same grounds may 
be considered as final by the applicant for purpose of ap¬ 
peal. Appeal may also be taken to the Commissioner from 
the refusal by the Examiner of Trade-Marks to accept an 
affidavit filed under section 8 of the act or to renew a reg¬ 
istration. 
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26.2 Time and manner of ex parte appeals 

Such appeal must he taken within six months from the 
date of the action appealed from and must be accompanied 
by a statement of the reasons therefor. The appellant’s 
brief shall be filed within sixty days after the date of ap¬ 
peal. If the brief is not filed within the time allowed, the 
appeal may be dismissed. The Examiner shall, within such 
time as may be directed by the Commissioner, furnish a 
written statement in answer to the appellant’s brief, sup¬ 
plying a copy to the appellant. The appellant may file a 
reply brief within twenty days from the date of such 
answer. By delegation from the Secretary of Commerce, 
such appeals may be heard and decided by an assistant 
commissioner or an examiner-in-chief. Cases which have 
been heard and decided on appeal to the Commissioner 
will not be reopened except by his order. 

The appellant shall indicate, not later than at the time 
of filing his brief, if he desires an oral hearing. If no re¬ 
quest for oral hearing has been made, the appeal will be 
considered on brief. If the appellant has requested an 
oral hearing, a day of hearing will be set, and due notice 
thereof given. Hearings will be held as stated in the notice 
and oral argument will be limited to one-half hour unless 
otherwise permitted. 

26.4 Appeal to covrt 

Any applicant for registration, any registrant who lias 
filed an affidavit under section 8 of the act, or any party to 
an inter partes proceeding, who is dissatisfied with the 
decision of the Commissioner, may appeal to the United 
States Court of Customs and Patent Appeals or may pro¬ 
ceed under 35 U. S. C. 145 or 146, as in the case of ap¬ 
plicants for patents, under the same conditions, rules and 
procedure as are applicable in the case of patent appeals 
or proceedings. 


29. CERTIFICATE 

29.1 Certificate 

When the requirements of the law and of the rules have 
been complied with, and the Patent Office has adjudged a 
mark registrable, a certificate will be issued to the effect 
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that the applicant has complied with the law and that he 
is entitled to registration of his mark on the Principal 
Register or on the Supplemental Register as the case may¬ 
be. The certificate will state the date on which the appli¬ 
cation for registration was filed in the Patent Office, the 
act under which the mark is registered, the date of issue 
and the number of the certificate. Attached to the certifi¬ 
cate and forming a part thereof will be a copy of the draw¬ 
ing of the mark and a printed copy of the written statement 
and declaration. A notice of the affidavit requirement of 
section 8 (a) of the act (Rule 32.1) will be attached to the 
certificate. 

Certificates are numbered in consecutive order, those 
issued under the acts of 1905 and 1920 continuing the series 
of numbering heretofore employed; those issued under the 
act of 1946 begin with number 500,001. 

31. REREGISTRATION OF MARKS REGISTERED 

UNDER PRIOR ACTS 

31.1 Reregistration of marks registered under acts of 
1881, 1905, and 1920 

Trade-marks registered under the act of 1881, the act 
of 1905 or the act of 1920 may be reregistered under the 
act of 1946, either on the Principal Register, if eligible, 
or on the Supplemental Register, but a new complete ap¬ 
plication for registration must be filed complying with the 
rules relating thereto, and such application will be subject 
to examination and other proceedings in the same manner 
as other applications filed under the act of 1946. 

See Rule 6.6 for use of old drawing. 

35. TERM AND RENEWAL 

35.1 Term of original registrations and ren-ewals 

Registrations under the act of 1946, whether on the 
Principal Register or on the Supplemental Register, re¬ 
main in force for twenty years, and may be renewed for 
periods of twenty years from the expiring period unless 
previously cancelled, disclaimed in whole, or surrendered. 

Registrations under the acts of 1905 and 1881 remain in 
force for their unexpired terms and may only be renewed 
in the same manner as registrations under the act of 1946. 
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Registrations under the act of 1920 which were issued 
on or before January 5, 1928, expire on January 5, 1948, 
and such registrations issued after January 5, 1928, expire 
twenty years from their date of issue. Such registrations 
cannot be renewed unless renewal is required to support 
foreign registrations and in such case may be renewed on 
the Supplemental Register in the same manner as regis¬ 
trations under the act of 1946. 

35.2 Period within which application for renewal nrnst be 
filed 

An application for renewal may be made by the reg¬ 
istrant at any time within six months before the expiration 
of the period for which the certificate of registration was 
issued or renewed, or it may be made within three months 
after such expiration on payment of the additional fee 
required. 

Note: Delayed applications for renewal of trade-mark 
registrations filed under authority of a proclamation under 
Public Law 517, July 17, 1946, 60* Stat. 56S, need only com¬ 
ply with the conditions prescribed by the act of 1905, in¬ 
cluding the fees specified by the act of 1905, and the prac¬ 
tice in effect prior to July 5, 1947. 

35.3 Requirements of application for renewal 

The application for renewal must be accompanied by: 

(a) An affidavit by the registrant stating that the mark 
is still in use in commerce which may lawfully be regu¬ 
lated by Congress, specifying the nature of such commerce. 
This affidavit must be executed not more than six months 
before the expiration of the registration. 

(b) The required fee, including the additional fee re¬ 
quired in the case of a delayed application for renewal. 

The affidavit and the fee must accompany the applica¬ 
tion for renewal and therefore must be filed within the 
period provided for applying for renewal. If defective 
or insufficient, they cannot be completed after the period 
for applying for renewal has passed; if completed after 
the initial six months period has expired but before the 
expiration of the three months delay period, the applica¬ 
tion can be considered only as a delayed application for 
renewal. 
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The application for renewal must also include: 

(c) An abstract of title or an order for a title report 
for Office use. 

(d) If the applicant is not domiciled in the United States, 
the designation of some person resident in the United 
States on whom may be served notices or process in pro¬ 
ceedings affecting the mark. 

(e) If the mark is registered under the act of 1920, a 
verified showing that renewal is required to support for¬ 
eign registrations. 

35.4 Refusal of renewal 

If the application for renewal is incomplete or defective, 
the renewal will be refused by the Examiner of Trade- 
Marks. The application may be completed or amended 
in response to a refusal, subject to the provisions of Rules 

12.2 and 35.3. 

38.2 Commissioner may suspend certain rules 

In an extraordinary situation, when justice requires and 
no other party is injured thereby, any requirement of these 
rules not being a requirement of the statute may be sus¬ 
pended or waived by the Commissioner. 

40. TIME OF TAKING EFFECT 
40.1 Effective d-ate of rules 

These rules, except Rule 4.4, shall take effect on July 5, 
1947, and shall apply to all applications for registration, 
registrations, and proceedings under and subject to the act 
of 1946. Applications filed prior to July 5, 1947, and still 
subject to the acts under which said applications were 
filed shall be prosecuted and certificates granted in accord¬ 
ance with the act under which filed and the rules there¬ 
under in effect immediately prior to July 5, 1947. 

These rules shall apply to contested or inter partes pro¬ 
ceedings instituted on or after July 5, 1947, and also to 
further inter partes action in such cases pending on July 
5, 1947, except to the extent that in the opinion of the 
Commissioner their application to a particular case pend¬ 
ing when these rules take effect would not be feasible or 
would work injustice, in which event the rules in effect 
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immediately prior to July 5, 1947, shall apply to such case. 

Rule 4.4 shall take effect on January 1, 1950. 

41. APPLICATIONS PENDING ON JULY 5, 1947 

41.1 Conversion of pending applications to act of 1946 

Applications for registration filed before July 5, 1947, 
and pending in the Patent Office on and after that date 
may be amended, if practicable, to bring them under the 
provisions of the act of 1946. 

41.2 Requirements of amendment 

Such amendment must supply the facts required by these 
rules to be included in the statement of an original appli¬ 
cation which are not contained in the statement on file, 
supported by a supplemental affidavit including any re¬ 
quired averments which are not contained in the original 
declaration. The amendment is subject to all rules relating 
to or affecting amendments and must not be inconsistent 
with the original statement and declaration. The amend¬ 
ment may take the form of a substitute written application 
and in any case the Examiner may require the amended 
application to be rewritten. 

The entire filing fee required for an original application 
under the act of 1946 must be paid, but the filing fee previ¬ 
ously paid will be considered as part payment of such 
filing fee. 

For the purpose of proceedings in the Patent Office, the 
date of filing the amendment will be considered ns the filing 
date of the application; for the purpose of contested pro¬ 
ceedings, the applicant may be permitted to rely on the 
filing date of his original application, provided the mark 
was registrable under the act on which the original ap¬ 
plication was based. 

41.3 Applications which cannot he amended 

An amendment to bring an application under the act of 
1946 will not be considered: 

(a) If the application is abandoned at the time the 
amendment is filed; 

(b) If the application is under rejection or other action 
by the Examiner and the appropriate response thereto is 
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not received within the time for response, in which case 
the mere filing of the proposed amendment will not avoid 
abandonment of the application; 

(c) If filed after the notice of allowance has been sent; 
and 

(d) In any other case if, from the nature of the par¬ 
ticular amendment or the condition of the application, it is 
not practicable. 
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Umteb states Court of Appeals 

DISTRICT OF COLUMBIA CIRCUIT 

Appeal No. 11899 and 11900 

Clark Equipment Company, appellant 

v. 

Sinclair Weeks, Secretary of Commerce, and Rob¬ 
ert C. Watson, Commissioner of Patents, appellees 

APPEAL FROM THE JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE COMMISSIONER OF PATENTS 

INTRODUCTION 

This is an appeal from the decisions of the United 
States District Court for the District of Columbia dis¬ 
missing the complaints in two actions under Revised 
Statutes 4915 (U.S.C. Title 35 Section 63) in which the 
appellant sought to have the Court authorize the Com¬ 
missioner of Patents to grant registrations of the al¬ 
leged trade-marks “Carloader” and “Trucloader” for 
fork trucks designed for loading freight cars and 
trucks respectively, on the Principal Register under 
the provisions of Section 2(f) of the Trade-Mark Act 
of 1946. 

# References are to pages in the joint appendix unless otherwise 
indicated. 
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SUMMARY OF ARGUMENT 

1. The combining of the words “truck loader” and 
“car loader”, and the omission of the letter “k” from 
the former do not affect the question as to the regis¬ 
trability of the words involved. 

2. The words “Trueloader” and “Carloader” are 
merely generic names for the devices to which they 
are applied by the appellant. 

3. A generic name of an article cannot be a trade¬ 
mark and is not susceptible of exclusive appropria¬ 
tion, no matter how r long it may have been exclusively 
used by one person. 

4. The words here involved have not, in fact, become 
distinctive of the appellant’s goods. 

ARGUMENT 

(1) It is too well settled to require extended argu¬ 
ment that words which are otherwise not registrable 
cannot be made so by misspelling or by combining 
words. The following are typical cases in which such 
words were treated exactly as if they had been properly 
spelled and written: American Druggists Syndicate v. 
U. S. Industrial Alcohol Co., App. D. C. 140, 2 F. 2d 
942 (Al-Kol for “alcohol”); In re Swan & Finch 
Co., 49 App. D.C. 94, 259 Fed. 990 (Textul for “Tex¬ 
tile”) ; In re Swan & Finch, 49 App. D.C. 95, 259 Fed. 
991 (Slo Flo for “slow flow”); No-D-Ka Dentifrice 
Co. v. Kresge, 24 F. 2d 726, (No-D-Ka for “no decay”); 
Feil v. American Serum Co., 16 F. 2d 88 (Wormix 
for “Worm Mix”); In re Cridlebaugh, 158 F. 2d 
646, 34 CCPA 742 (Hen Specs for “hen spectacles”); 
In re Sheaffer, 158 F. 2d 390, 34 CCPA 771 (Fine- 
line for “fine line”); Basic Food Materials Inc. v. 
Keyes, 162 F. 2d 422, 34 CCPA 1117 (Bake-Rite 
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for “bake right”); and Standard Paint Co. v. Trinidad, 
220 U.S. 446 (ruberoid for “rubberoid”). In the last- 
cited case the Supreme Court of the United States 
said: “Bad orthography has not yet become so rare or 
so easily detected as to make a word the arbitrary sign 
of something else than its conventional meaning”. 

In Robert’s New Trade-Mark Manual (Bureau of 
National Affairs 1947) it is said that “A mark may 
not be rendered registrable by the misspelling of a 
merely descriptive word.” 

In view of the foregoing authorities it is evident that 
the words here involved should be treated exactly as 
if they were written as “truck loader” and “car loader” 
respectively. 

(2) The next point to be considered is whether the 
words “truck loader” and “car loader” are generic 
names for the devices to which they are applied here. 
The appellant contends that those devices are properly 
called fork trucks. This is true, but it is obvious that 
a single article may have more than one generic name, 
depending on the point of view from which it is con¬ 
sidered. Thus, the fact that an engine used for switch¬ 
ing is a Diesel engine does not mean that it is not also 
a switch engine; the fact that a ship is a steamer does 
not prevent it from being a liner or a destroyer, and 
the fact that a device is a fan does not prevent it from 
being a ventilator. In each case one generic name 
results from the structure and the other from the func¬ 
tion; but it would be no more logical to say that be¬ 
cause a device is a fork truck it cannot also be a car 
loader or a truck loader than to say that because a man 
is an Irishman he cannot also be a policeman. 

It is not disputed by the appellant that at least one 
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important use of the Carloader and Trucloader is the 
loading of freight cars and trucks respectively, and the 
fact that they may have other uses is not important 
since it is evident that the names are designed to in¬ 
dicate the particular functions of car and truck load¬ 
ing. The names, therefore, can suggest nothing what¬ 
ever to the public but the fact that the devices to which 
they are applied are adapted to perform those func¬ 
tions. 

It is difficult to imagine what other generic names 
than car loader and truck loader could properly be 
applied to devices designed for loading cars and trucks. 
The names in question are as natural as such conven¬ 
tional terms as “can opener”, “cigarette lighter”, “pile 
driver” and “pen wiper”. It is the almost universal 
practice when a device is designed to perform some act 
on an article to identify it by combining with the name 
of that article the word defining the act, with a suffix 
“er”. Accordingly, anyone who had built a device 
for loading cars or trucks could find no more appropri¬ 
ate name for it than “car loader” or “truck loader”. 

The fact that the terms “car loader” and “truck 
loader” are recognized in the art is evident from Mc¬ 
Rae’s 1946 Blue Book. The pages of that publication 
offered as defendant’s exhibits 4 and 5 (App. 243, 
245) show listings headed “Loaders and Unload¬ 
ers, Car” and “Loaders, Wagon and Truck” as well 
as “Loaders, Box-Car” and “Loaders, Coal Car”. It 
is apparent from those listings, each of which includes 
a number of manufacturers, that the terms “car loader” 
and “truck loader” are understood as defining articles 
which are made by many different firms, and not the 
product of a single firm. 
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(3) A generic name of an article cannot properly 
be registered as a trade-mark for the reason that it 
will be universally understood as designating the ar¬ 
ticle itself and is therefore inherently incapable of 
indicating origin or of distinguishing the goods of 
one person from those of another. That principle was 
clearly stated by the Supreme Court of the United 
States in Kellogg Company v. National Biscuit Com¬ 
pany, 305 U. S. Ill, 39 USPQ 296“, as follows: 

“The plaintiff has no exclusive right to the use 
of the term ‘Shredded Wheat’ as a trade name. 
For that is the generic term of the article which 
describes it with a fair degree of accuracy; and 
is the term by which the biscuit in pillow-shaped 
form is generally known by the public. Since the 
term is generic, the original maker of the product 
acquired no exclusive right to use it. As Kellogg 
Company had the right to make the article it had 
also the right to use the term by which the public 
knows it.” 

Similarly, in Goodyear’s India Rubber Glove Mfg. 
Co. v. Goodyear Rubber Co., 128 U. S. 598,1889 C. D. 
257, the same court said: 

“Names which are thus descriptive of a class 
of goods cannot be exclusively appropriated by 

any one-. Names of such articles cannot be 

adopted as Trade-Marks.” 

In Leclanche Battery Co. v. Western Electric Co., 
23 Fed. 276 it was held, with reference to the words 
“Disque” and “Pile Leclanche”, that: 

“Neither of these words are arbitrary names 
selected to denote the article as the production 
of a particular proprietor. They are appropriate 
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and intended to indicate that the batteries are of 
a specified form and are made according to the 
patent of Leclanche-. A name is not a trade¬ 

mark when it is applied to designate not the ar¬ 
ticle of a particular maker or seller, but the kind 
or description of thing which is being sold.” 

In Oridlebaugh v. Rudolph, 131 F. 2d 795, 55 
USPQ 386 it was held that: 

“The purpose of a trade-mark is to indicate the 
origin or ownership of the particular goods to 
which it is affixed. Elgin National Watch Co. v. 
Illinois Watch Case Co., 179 U. S. 665, 673. In¬ 
asmuch as the meaning of a descriptive word can¬ 
not be so delimited as to describe merely the origin 
or ownership of the goods of a particular manu¬ 
facturer, no one can acquire the exclusive right 
to the use of such a word as a trade-mark. Canal 
Company v. Clark, 80 IT. S. 311, 323. In short a 
mark which is no more than descriptive is not a 

trade-mark at common law\-Nor may the 

word, being merely descriptive, be said to acquire 
a preemptive secondary meaning.” 

The decisions above cited were rendered prior to 
the enactment of the Trade-Mark Act of 1946. This, 
of course, is immaterial so far as the capability of a 
word to become distinctive is concerned, since the 1946 
Act obviously imposes no new definition of distinctive¬ 
ness. 

Moreover, Section 2(f) of the 1946 Act does not pro¬ 
vide for registering everything that may have become 
distinctive, but only “a mark used by the applicant.” 
The word “mark” is defined in section 45 of the Act 
as including “any trade-mark, service mark, collective 
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mark or certification mark entitled to registration 
under this act whether registered or not.” Since there 
is no contention that the words here under considera¬ 
tion are service, collective or certification marks, they 
must be trade-marks if they are to be registered under 
Section 2(f). 

In Burgess Battery Co. v. Marzall, 101 Fed. Supp. 
812,92 USPQ 90, it was categorically held by the United 
States District Court for the District of Columbia that 
“the 1946 Act did not give a new meaning to a trade¬ 
mark”, and that decision was affirmed by this Court, 
on the opinion of the lower court, in Burgess Battery 
Co. v. Watson, Appeal No. 11,436, 96 USPQ 293. Since 
generic names were not trade-marks prior to the 1946 
Act, and since that act did not change the definition of 
a trade-mark, such names clearlv are not trade-marks 
now and hence are not registrable on the Principal 
Register under Section 2(f). 

(4) Even assuming, contrary to fact, that the words 
here under consideration are capable of becoming dis¬ 
tinctive of the appellant's goods in commerce, appel¬ 
lant could prevail only by showing that they had ac¬ 
tually become distinctive. The lower court found as a 
fact that they had not, and that holding is clearly sup¬ 
ported by substantial evidence. 

While Section 2(f) does not fully define a standard 
of distinctiveness it provides that the Commissioner 
may accept as prima facie evidence of distinctiveness 
“proof of substantially exclusive and continuous use 
thereof as a mark by the applicant in commerce for 
the five years next preceding the date of filing of the 
application for its registration.” The clear inference 
from this language seems to be that a minimum of five 


vears of exclusive use is necessary to establish dis- 

mf * 

tinctiveness, at least in the ordinary case. Certainly 
nothing less than that minumum should be accepted 
here, where the words are of such a character that they 
would not normally be thought of as indicating origin. 

It is to be noted that the period fixed by the statute 
relates to the filing date of the application, which, in 
the present case, is July 1947. In other words, the mark 
must have become distinctive when the application 
was filed, and no provision is made for the considera¬ 
tion of evidence that it has become so later. This is 
the only way in which the matter can practically be 
handled, since otherwise it would be necessary to make 
periodic reappraisals as to use, and the prosecution 
of an application might never be concluded. 

Moreover, even assuming, contrary to the language 
of the statute, that the Patent Office would be justified 
in basing its holding as to distinctiveness on a sliding 
scale, rather than on the application filing date, it 
seems evident that, so far as court review is concerned, 
the situation must be regarded as crystalized at the time 
when the Patent Office made its final decision. That 
would necessarily be true in the case of a proceeding 
in the Court of Customs and Patent Appeals, which is 
strictly appellate and since the appeal to that court is 
an alternative to an action under Revised Statutes 4915 
(Hemphill v. Coe, 74 App. D. C. 123, 121 F. 2d 
897), the same principle should apply here. While 
new evidence is admissible in one case and not in the 
other, it is inconceivable that Congress intended that 
different substantive principles should govern in ac¬ 
cordance with the remedy elected. 

For the reasons given, it is submitted that evidence 
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tending to show that the words here involved became 
distinctive after the application was filed, is irrelevant 
and, since practically all the evidence adduced was of 
that character, that fact should dispose of the case. 
However, for the reasons given below, it is submitted 
that the record would not support a holding that the 
words here involved had become distinctive, even at 
the date of the trial. 

In this connection Defendant’s Exhibit 4, (App. 
243) is especially significant. In that exhibit, the ap¬ 
pellant’s device is found listed under “Loaders and 
Unloaders, Car” as the “Clark Carloader”, the name 
“Clark” being at least twice as large as the word 
“Carloader”. The only conclusion which can reason¬ 
ably be drawn from that arrangement is that appel¬ 
lant’s device is just another car loader. If, as is now 
alleged, “carloader” was distinctive and meant nothing 
but Clark, there was no occasion for emphasizing the 
name Clark to such an extent. 

Moreover, if the appellant was endeavoring to make 
the word “carloader” distinctive of its goods, this list¬ 
ing was a most peculiar manner of accomplishing the 
end sought. The deliberate listing of the device with 
more than twenty others under the heading of car 
loaders and unloaders is scarcely calculated to give the 
public the idea that only Clark makes a carloader. 

This emphasis of the name “Clark” in connection 
with the words Carloader and Trucloader is found 
throughout the record. There is no evidence that the 
words were ever used alone to indicate origin. The 
situation presented is thus similar to those in In re 
Paris Medicine Co., 87 F. 2d 484, 24 CCPA 854 
and Kellogg Toasted Corn Flake Co. v. Quaker Oats 
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Co., 253 Fed. 657, in which it was held that the habitual 
use of a name in connection with descriptive words 
prevented the latter from acquiring distinctiveness. 

CONCLUSION 

For the reasons given it is submitted that the words 
here involved are inherently incapable of identifying 
the appellant’s goods in commerce and that, even if 
it be assumed that they are not so incapable, they clearly 
have not become distinctive. The decision appealed 
from was, therefore, correct. 

Respectfully submitted, 

E. L. Reynolds, 

Solicitor, United States Patent Office, 

Attorney for Appellees. 

November, 1953. 
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adequately or accurately present the question in issue 
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since they omit pertinent factors which are present in this 
appeal. For example, they ignore and would exclude from 
consideration the following: 

(1) That the primary significance of CARLOADER and 
TRUCLOADER in the mind of the public (including 
purchasers, users and competitors in the sale of fork 
lift trucks) is not the article or product itself (i.e., 
fork lift trucks) but rather is the producer , Clark 
Equipment Company, and indicates Appellant’s 
brands of fork lift trucks; 

(2) Each of those trade-marks is merely descriptive of 
but one of several functions of the goods; they never 
have been, and are not now, needed or used by the 
purchasing public, competitors or others as the name 
of the goods named in the rejected applications, 
since these persons all use “fork lift trucks” or 
“fork trucks”, or “industrial trucks” as the “name 
for the goods”. 

Furthermore, the first of Appellees “Questions Pre¬ 
sented” assumes, incorrectly, that if Appellant’s trade¬ 
marks can be tagged with the word “generic” the 1946 
Trade-Mark Act automatically and forever forecloses any 
possibility of the marks being, or becoming, registrable. 
But nothing could be farther from the truth. While such 
an arbitrary rule would be a convenient means for ignoring 
the facts of this and other eases, the 1946 Trade-Mark Act 
does not use or define the word “generic”. More 
particularly, there is no statutory basis for refusing 
registration of a trade-mark under Section 2(f) of the 
Act (or under any other section of the Act) merely by 
branding it as “generic” or “incapable of functioning as 
a trade-mark”. If, as here proposed by the Appellees, the 
Patent Office can automatically foreclose proof that a 
trade-mark has acquired distinctiveness by merely apply¬ 
ing to the trade-mark the appellation “generic”, the clear 
intent of the act will be violated. 
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Whether one calls a mark “generic”, “highly 
descriptive”, “somewhat descriptive”, “merely descrip¬ 
tive”, etc., in determining the right to registration under 
the 1946 Act, the statutory test of the right to registration 
is explicit. Section 2(f) of the 1946 Act states, so far as 
applicable to the present case: 

. . . “nothing herein shall prevent the registration of 
a mark used by the applicant which has become dis¬ 
tinctive of the applicant’s goods in commerce.” 
(15 U.S.C. 1052 (f)) 

Indeed, the very purpose of Section 2(f) is to permit 
registration of any word, name, symbol, device, or com¬ 
bination thereof so long as it functions to indicate a single 
source of origin of the goods and does not fall within the 
express prohibitions set forth in Sections 2(a), (b), (c) 
or (d) of the Act. 

The test of distinctiveness under Section 2(f) has 
already been set forth in the recent decision of this 
Honorable Court in the case of Spang et al v. Watson, 97 
U.S.P.Q. 290, 205 F. 2d 703 (following the decision of the 
Supreme Court in the case of Kellogg Co. v. National 
Biscuit Co., 305 U.S. Ill, 159 S. Ct. 109, 83 L. Ed. 73). 
The test is, does Appellant show that the primary signifi¬ 
cance of the marks “CARLOADER” and “TRUC- 
LOADER” in the minds of the consuming public means 
the producer (Clark Equipment Company) rather than the 
product (fork lift truck) ? If Appellant does, then it is 
entitled to have its marks registered.* 

The Court below, however, adopting the language urged 
upon it by the Patent Office, instead of adopting the Spang 
et al and Kellogg Co. cases (supra) followed by this Court, 
has erroneously stated as a conclusion of law that a generic 

*In saying the “primary significance” of a mark is the producer, the 
Supreme Court and this Court were, in effect, referring to what in other 
decisions has been called ‘ ‘ secondary meaning * ’. The equivalency of the two 
expressions is clear from G. 4" C. Merriam Co. v. Saaifield, 198 Fed. 369, 373, 
quoted on page 28 of Appellant’s main brief. 
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term which is the name of the article cannot be registered 
under Section 2(f) of the Act of 1946. 

Appellant submits that the uncontradicted evidence 
clearly supports its contention that its trade-marks 
“CARLOADER” and “TRUCLOADER” for fork lift 
trucks identify to the consuming public those fork trucks 
which originate with Appellant and no one else. Or, in the 
words of the statute: “CARLOADER” and “TRUC¬ 
LOADER” have become distinctive of Appellant's fork 
trucks in commerce. By the same token, the application 
of the law of the Span// et al and Kellogg cases (supra) 
to the facts of the present case leads to the inevitable 
conclusion that the marks “CARLOADER” and “TRUC¬ 
LOADER 1 ” are registrable. 

II. APPELLANT IS NOT RELYING UPON MERE 
MISSPELLING FOR REGISTRABILTY 

Turning now to the first point of Appellee’s argument 
(Appellees' brief, page 2), Appellant agrees that the mere 
act of misspelling words or combining words does not of 
itself make registrable those words which are otherwise 
unregistrable. But the Appellees’ point is irrelevant in 
this appeal since Appellant is not relying upon the com¬ 
bining or misspelling of the words car, truck or loader to 
render its unitary, coined trade-marks “CARLOADER” 
and “TRUCLOADER” registrable for industrial trucks in 
the nature of fork lift trucks. Appellant’s position is that, 
even if the words from which its trade-marks were origi¬ 
nally coined were descriptive of but one function, out of 
many functions, of its fork trucks, the uncontradicted evi¬ 
dence clearly establishes that the trade-marks have now 
become distinctive of Appellant’s goods in commerce and 
indicate the producer and not the product. 

The cases cited under point No. 1 of the Appellees’ 
argument (all prior to the 1946 Act) show only one thing— 
some courts have concluded that the purported trade- 
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marks presented to them were misspellings or phonetic 
spellings of descriptive marks and since registration of 
descriptive marks was not permitted under the Act of 
1905,* the registrations sought were refused. Not one of 
the cases cited deals with trade-marks which had become 
distinctive of the Applicant’s goods in commerce, that is, 
none had acquired “secondary meaning”. It would have 
been moot in those cases, even if established, for the reason 
that “secondary meaning” would not have rendered a 
mark registrable under the 1905 Act. Such marks were 
registrable only under the 1920 Act, under which Act 
Appellant registered its marks “CARLOADER” and 
“TRUCLOADER” in 1939 and 1944, respectively. 
Furthermore, all of the cited cases are prior to the effective 
date of the 1946 Trade-Mark Act. 

As for the “Wormix” case (Feil v. Am-erica-n Serum 
Co., (C.C.A. 8) 16 F. 2d 88), it is clear authority against 
the Appellees since the court there concluded that (1) 
“Wormix” for a remedy for eliminating worms from the 
alimentary tract of animals was a valid trade-mark, and 
(2) the registration under the 1905 Act was properly 
granted. The court stated: 

“The courts have sustained many trade-marks which 
came much nearer to being descriptive than does this 
trade-mark ‘Wormix’.” 

It was clearly indicated by the Second Circuit Court of 
Appeals in the case of Hercules Powder Company v. 
Newton, 266 Fed. 169, that the court would have liked to 
have reversed the Patent Office in its refusal to register 
“Infallible” for explosive powder (even though 
secondary meaning was shown by 10 years of exclusive 
and successful use) but was precluded from doing so by 
the express provisions of the 1905 Act. The Court said 
at page 175: 


* Except where the descriptive mark had been used exclusively by the ap¬ 
plicant for the ten year period from 1895 to 1905. 
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“It is not possible under the present act for a citizen 
to choose as his trade-mark something invalid by 
general law, use it without opposition long enough to 
make a showing of trade repute and commercial 
success, derive from that success ‘secondary meaning’ 
for his mark, and then apply for registration. There 
is much to be said in favor of a registration law which 
would give legal and governmental sanction to any 
mark which could be shown the public had accepted. 
Such a system would enable this plaintiff to prevail; 
but Congress must first create it”. (Emphasis by 
Appellant) 

The Congress now has recognized the fairness of per¬ 
mitting registration of a mark which may even have been 
“invalid by general law” (as the above quoted court 
expressed it), but which through exclusive use over a 
period of years has come to be recognized by the public 
as indicating origin of the goods. Congress specifically 
enacted Section 2(f) of the 1946 Act to permit registration 
of such marks, and it is that section which Appellant 
invokes. 

III. WHAT IS THE GENERIC NAME OF APPELLANT'S 

GOODS? 

Turning then to point No. 2 of Appellees’ argument, 
it will be seen that the Appellees have admitted that the 
true “generic” name of the equipment on which Appellant 
applies its trade-marks “CARLOADER” and “TRUC- 
LOADER” is “fork trucks”. The Appellees did not 
admit this when the matter was pending before the Patent 
Office or the District Court. 

Appellees then say that a single article may have more 
than one generic name. That also is correct, and the un¬ 
contradicted evidence clearly shows that other generic 
terms for the goods in addition to the term “fork trucks” 
are “fork lift trucks” or the broader name “industrial 
trucks”. 
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The uncontradicted evidence further shows that 
although fork trucks were manufactured by different 
parties prior to the time when Appellant adopted the trade¬ 
marks “CARLOADER” and “TRUCLOADER” for its 
fork trucks, no manufacturer and no other member of the 
public has ever used those terms either to describe fork 
trucks or as a trade-mark. Furthermore, no other manu¬ 
facturer of fork trucks now uses Appellant’s trade-marks 
“CARLOADER” or “TRUCLOADER” either descrip¬ 
tively or as a trade-mark for fork trucks or industrial 
trucks of any kind—and there are many such other manu¬ 
facturers as appears from pages 187 through 197 and 200 
through 202 of the joint appendix. Also, purchasers and 
others outside of the fork truck industry use the generic 
names “fork trucks”, “fork lift trucks” or “industrial 
trucks” to identify the equipment . (See for example, 
pages 96, 103, 106-7, 198, 203). When they use “CAR- 
LOADER” or “TRUCLOADER”, they use the marks 
only to indicate Clark as the source of origin. 

It is clearly apparent—and this is important—Appellant 
in adopting “CARLOADER” and “TRUCLOADER” did 
not take words that had been in use by the public for fork 
trucks or industrial trucks. It took nothing from the 
public which the public previously needed or used. 
Therefore, this is not a situation such as “can opener”, 
“cigarette lighter”, “pile driver” and “pen wiper”. 
Those latter expressions mentioned in Appellees’ brief are 
the generic names for the articles, and always have been, 
and therefore the Appellees are merely trying to put up a 
smoke screen and confuse the court as to the facts in the 
present case. 

Appellees further say on page 4 of their brief: 

“It is difficult to imagine what other generic names 
than CARLOADER and TRUCLOADER could 
properly be applied to devices designed for loading 
cars and trucks. 
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As the evidence clearly shows without contradiction, 
the only generic names are “fork truck”, “fork lift 
truck” or “industrial truck”, and that is what the various 
members of the public have used and are using. Since 
no one before Appellant had used “CARLOADER” and 
“TRUCLOADER” for fork trucks, and nobody now’ uses 
them for fork trucks, Appellant has taken nothing from 
the public, but, instead, has developed a trade-mark 
recognized by the public to indicate fork trucks originating 
solelv with it. 

The MacRae’s 1946 Blue Book listings of company 
names (but not of goods) under the headings “Loaders 
and Unloaders, Car”, “Loaders, Wagon and Truck”, etc., 
(Jt. App. 243, 244) relied upon by the Appellees to show 
that those terms apply to fork trucks, or industrial trucks, 
completely fails to prove Appellees’ point, inasmuch as the 
manufacturers listed under the headings were shown to 
be manufacturers of endless belt conveyor equipment 
which is an entirely different type of equipment not com¬ 
petitive with fork trucks. Furthermore, MacRae’s Blue 
Book is not a recognized authoritv in the field of material 
handling equipment but instead is deemed inaccurate by 
those who are experts in the field of industrial trucks or 
in the broader field of material handling equipment. On 
the other hand, “Flow Directory”, said to be the “bible” 
of material handling equipment manufacturers and users 
in this country and abroad, does not even use such head¬ 
ings as “Loaders and Unloaders, Car” etc. It, instead, 
defines and shows the goods here in question and lists 
them under the broad headings “Trucks, Industrial, Gas” 
and “Trucks, Industrial, Electric” and then under the 
more specific headings “Fork”. Moreover, Flow 
Directory (as well as MacRae’s Blue Book relied on by 
Appellees) lists “CARLOADER” and “TRUCLOADER” 
in its Trade-Mark Index as Clark Equipment Company’s 
trade-marks for fork trucks. No one other than Clark 
is listed in connection with such marks in the trade-mark 
indices of those publications. 
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The fact that a trade-mark may be said to describe a 
function (or even several functions) of the goods in no 
way establishes that the trade-mark is a “generic’’ term. 
Such a trade-mark may be considered “descriptive,” but 
it is not “generic”, if it describes a function, or even the 
sole function of the goods, Jewel Tea Co. Inc. v. Kraus , 88 
Fed. Supp. 1003, 1005. Also see Callmann “Unfair Com¬ 
petition and Trade-marks” (Second edition 1950) Sec. 70.4 
“Generic and Descriptive”, Page 1057 and, another recog¬ 
nized trade-mark authority, Nims “Unfair Competition and 
Trade-marks” (Fourth edition 1947) Page 166, Sec. 41 en¬ 
titled “Secondary meaning of descriptive generic words” 
where it is stated: 

The terms “descriptive” and “generic” have been 
used interchangeably with reference to trade-names. 
They are distinguishable. A generic name gives in¬ 
formation as to the nature or class of article. A de¬ 
scriptive word supplies the characteristics of the ar¬ 
ticle, its color, order, dimensions, functions , and pos¬ 
sibly its ingredients”. (Emphasis by Appellant) 

IV. ABSENCE OF PATENT IMPLICATIONS IN 
"CARLOADER" AND "TRUCLOADER" 

Turning to Appellees’ Point No. 3, Appellant wishes to 
point out that in each of the first three cases cited, there 
were (as was also true in the Spang et al. case, supra) 
patent implications which had a direct bearing upon the 
status of the terms as alleged trade-marks. There are no 
such patent implications in the present appeal. 

The case of Kellogg Company v. National Biscuit Com¬ 
pany, 305 U. S. Ill, is a case where words (“Shredded 
Wheat”) originally adopted as a trade-mark for a pat¬ 
ented product came, in time, (because of the owner’s usage 
of them and for the lack of any other term to designate the 
article) to mean only the goods themselves to the purchas¬ 
ing public. That means that what had been a trade-mark 
was lost and, if you wish, became a “generic” term for the 
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article since there was no other name by which the previ¬ 
ously patented article was known or could be called. 

The facts of that case are entirely different from the 
present since the generic name for the goods is “fork 
truck” or “fork lift truck” or more broadly “industrial 
truck” etc. Those are the terms which the purchasing 
public and manufacturers of the goods now use, and always 
used to describe the goods accurately. Therefore, the case 
of Kellogg Company v. National Biscuit Company fails to 
support the Appellee’s position and instead fully supports 
that of the Appellant in that Appellant meets the test of 
a valid trade-mark set forth in that decision by the Su¬ 
preme Court. Appellant, in other words, has shown that 
the primary significance of the terms “CARLOADER” 
and “TRUCLOADER” in the minds of the consuming pub¬ 
lic is not the products but is the producer. 

Other cases cited under Appellee’s point 3 attempting to 
establish that a generic name cannot be registered as a 
trade-mark also are based on facts which are clearly dis¬ 
tinguishable from the present case. In Goodyear’s India 
Rubber Glove Manufacturing Company v. Goodyear Rub¬ 
ber Company, (1888) 128 U. S. 598, Goodyear Rubber Com¬ 
pany sought to enjoin Goodyear’s India Rubber Glove 
Manufacturing Company from using contracted forms of 
the latter’s name which might simulate “Goodyear Rubber 
Company”. It was shown however that such contracted 
forms had been used prior to plaintiff’s adoption of its 
own name and that furthermore the expression “Goodyear 
Rubber” was a term in earlier use for a class of goods 
produced by the process known as Goodyear’s invention. 
Similarly, in Leclanche Battery Company v. Western Elec¬ 
tric Company, (1885) 23 Fed. 276 the plaintiff had adopted 
as a trade-mark terms which already had a recognized 
meaning to the public for the very goods on which the 
plaintiff applied its mark, namely batteries made according 
to the Leclanche patent. 
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In the present case, however, no one had ever used “CAR- 
LOADER” or “TRUCLOADER” descriptively or as a 
trade-mark in connection with fork trucks or industrial 
trucks and the terms are not synonymous with a particular 
patented article. 

In Cridlebaugh v. Rudolph, 131 F. 2d 795 relied upon by 
Appellee, plaintiff had a registered trade-mark but had not 
brought suit upon it, relying instead upon its common law 
rights. Plaintiff’s trade-mark was “SPECS” and defend¬ 
ant’s allegedly infringing trade-mark was “GOGGLES” 
both marks being for a blinder device for chickens which 
-would prevent them from pecking at each other. 

The Court said of the trade-mark “SPECS”: 

“In this case the word ‘Specs’ is but a figurative de¬ 
scription of the plaintiff’s article of manufacture and 
does not grow* out of either the origin or ownership 
of the goods. The designation, therefore, does not 
entitle the plaintiff to the exclusive use of the word or 
its synonyms.” 

The Court stated that the mark did not indicate the origin 
of the goods, therefore the Court was holding that it had 
not acquired a “secondary meaning”. If the decision could 
be construed as saying that “descriptive” marks can never 
indicate origin, the case is contrary to the overwhelming 
weight of authority. 

It is significant to note that none of the marks involved in 
the foregoing cases relied upon by the Appellee, namely 
“Shredded Wheat”, “Goodyear” and “Specs” (and even 
the mark “Cube Steak” in Spang et al. v. Watson) was 
descriptive of a function of the goods to which they applied 
but instead were in the nature of nouns or surnames and 
therefore were apt terms to designate the article per se 
rather than origin in a single source. 

That descriptive words may become valid trade-marks, if 
they indicate the producer rather than the product, is not 
only clearly the law, as set forth in Kellogg Company v. 
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National Biscuit Company and other cases, but is applied 
in principle in the cases cited on pages 46 and 47 of Appel¬ 
lant’s main brief to show that even words which may have 
been considered “generic” may become valid trade-marks. 
In the case of Hiram Walker <£ Sons, Inc. v. Penn-Maryland 
Corporation, (C. C. A.2,1935) 79 F. 2d 836, the proposition 
was stated thus: 

. the question of whether a word is or is not cap¬ 
able of becoming distinctive of the goods of a particu¬ 
lar maker is a question of fact and is not to be entirely 
determined by whether or not it is descriptive. This is 
recognized in the rule that a generic word may, through 
constant association, come to acquire a secondary sig¬ 
nificance denoting origin or ownership.” 

Also see American Medicinal Spirits Co. v. United Distillers 
Limited, et al.. (C. 0. A. 2. 1935) 76 F. 2d 124 and Speaker 
et al. v. Shaler Co., (C. C. A. 7,1937) 87 F. 2d 985. 

On page 7 of the Aj)pellee’s brief, it is implied that Ap¬ 
pellant is seeking a new meaning of the word “trade-mark”. 
Appellant, being satisfied that it comes within it, is per¬ 
fectly content with the existing definition appearing in Sec¬ 
tion 45 of the Act, which says: 

“The term ‘trade-mark’ includes any word, name, 
symbol or device or any combination thereof adopted 
and used by a manufacturer or merchant to identify 
his goods and distinguish them from those manufac¬ 
tured or sold by others.” 

As Appellant, has fully demonstrated in its main brief, 
‘*CABLOADEK’’ and “TRUCLOADER” fulfill the defi¬ 
nition in every respect. 

In the case of Bury ess Battery Company v. Marzall, 101 
Fed. Supp. 812, 92 TTSPQ 90, (affirmed by this Court in 204 
F. 2d 35, 96 USPQ 293, Burgess Battery Co. v. Watson ), 
cited by Appellees, the Court had before it the question of 
whether the definition of “trade-mark” would embrace a 
> label made up of alternate black and white vertical stripes 
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surrounding a battery case. This Honorable Court (with 
one dissent) approved the District Court’s conclusion that 
“trade-mark” as defined by the 1946 Act did not contem¬ 
plate registration of such labels, packages, or the dress of 
the goods, on the Principal Register, but the dictum in the 
District Court decision implied that the label might be a 
“mark” which would qualify for registration on the Sup¬ 
plemental Register. 

Since Appellant’s trade-marks are “word” marks and 
they fulfill the definition of “trade-mark” under the 1946 
Act, (as they also did under the 1920 Act) and since they 
have acquired the “secondary meaning” necessary to be¬ 
come distinctive of applicant’s goods in commerce, they 
clearly are re-registrable on the Principal Register under 
the provisions of Section 2 (f) of the 1946 Act. 

V. "CARLOADER" AND "TRUCLOADER" USED BY PUB¬ 
LIC AND APPELLANT SOLELY AS TRADE-MARK FOR 
FORK LIFT TRUCKS OF APPELLANT. 

As for point 4 of Appellee’s argument, it is Appellant’s 
position that there is no substantial evidence supporting 
the lower Court’s finding that the marks “CARLOADER” 
and “TRUCLOADER” had not become distinctive of Ap¬ 
pellant’s fork trucks in commerce. The District Court gave 
no explanation for its finding, but, as pointed out in Ap¬ 
pellant’s main brief, a contrary finding would have been 
antithetical in view of the erroneous conclusion of law 
upon which the Court based its judgment. It is respectfully 
submitted that the evidence is entirely contrary to the find¬ 
ing, and the decision should be reversed. 

When Appellees insist that there must have been five 
years’ substantially continuous and exclusive use by Ap¬ 
pellant of its trade-marks prior to the filing of its applica¬ 
tion for registration, in order to qualify under Section 2(f), 
it will be noted that the statute provides that the Commis¬ 
sioner may accept five years’ use of substantially exclu- 
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sive and continuous use as making out a prima facie case of 
distinctiveness. 

In Roberts “The New Trade-Mark Manual” at pages 48 
to 50 it is pointed out that the acquisition of a secondary- 
meaning (distinctiveness) does not depend upon the length 
of time which has expired. Similarly, Callmann “Unfair 
Competition and Trade-Marks” (Second Edition, 1950) 
says at page 2125 under the heading “98.4 (a) Distinctive 
or Secondary Meaning Marks”: 

“The Commissioner may accept as prima facie evi¬ 
dence of distinctiveness proof of use of the mark for 
the five years preceding the date of the application. 
This prima facie rule does not, of course, preclude 
proof that the mark acquired distinctiveness in a 
shorter period of time.” 

Furthermore it is the practice of the Patent Office to accept 
evidence of a mark’s distinctiveness after the filing date of 
the application. This is permitted by Rule 8.1 of “Rules of 
Practice in Trade-Mark Cases” promulgated by the Patent 
Office (Appellant’s Brief, p. 70). 

Appellant has maintained throughout the pendency of 
its applications before the Patent Office that it has valid 
trade-marks which were previously registered under the 
Act of 1920 and which are distinctive of its goods in com¬ 
merce and distinguish its fork trucks from the fork trucks 
made and sold bv others. Evidence was submitted to the 
Patent Office in support of Appellant’s claim of distinctive¬ 
ness under Section 2(f) pursuant to the Patent Office Rules. 
Before the District Court Appellant did not change the 
issues but, being entitled to a trial de novo , merely ampli¬ 
fied its position that the trade-marks “CARLOADER” and 
“TRUCLOADER” had acquired distinctiveness under 
Section 2(f). On page 8 of the Appellees’ brief Appellees 
appear to take the position that in a suit under Revised 
Statutes Section 4915 (now 35 USC Section 145) the plain¬ 
tiff is limited strictly to the record before the Patent Office. 
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That a suit under Revised Statute Section 4915 provides 
tor a trial de novo is so clear as scarcely to need the cita¬ 
tion of authority. See Hoover Company v. Coe (1945) 325 
U. S. 79, 83, 65 S. Ct. 955, 89 L. Ed. 1488; Butter worth v. 
Hoe , (1884) 112 U. S. 50, 61; Nichols v. Minnesota Mining 
<& Mfg. Co. (C. C. A. 4, 1940) 109 F. 2d 162, 166. Further¬ 
more, bv enactment of the 1952 Patent Act, Section 145 
(which continues the former bill in equity provided by Re¬ 
vised Statutes Section 4915) Congress has specifically re¬ 
affirmed that a trial de novo is permitted. 

It would be pointless to require, as Appellees suggest, the 
filing of two new applications in the Patent Office to re¬ 
register “CARLOADER” and ‘ ‘ TRUCLOADER ’ ’ since 
that would be further expense to Appellant and to the tax¬ 
payers and would not dispose of the issues of registrability 
here confronting the Court. 

While on page 9 of the Appellees’ brief it is stated that 
Appellant’s device is “deliberately” listed in Mac Rae’s 
1946 Blue Book under the heading “Loaders and Unloaders 
Car”, there is no proof that it was deliberate, nor anything 
other than an inadvertent placement of Appellant’s adver¬ 
tisement by the publisher. That it was such an inadvertent 
act of the publisher is indicated since it will be observed 
from Defendant’s Exhibit 4 (Jt. App. 243) that Appellant 
was not alphabetically included in the “listing” of manu¬ 
facturers under that heading. 

Neither can it be categorically stated that the advertise¬ 
ment is “listed under” the heading in question any more 
than it can be stated that the advertisement of Casper Tin 
Plate Co. (metal decorators) is “listed under” that head¬ 
ing. To follow the argument to its logical conclusion it 
-would normally be expected that an advertisement for 
“TRUCLOADER” would be “listed under” the heading 
“Loaders, Wagon and Truck”, which it is not. 

Appellees attempt to make some capital of the fact that 
such advertisement shows “Clark” associated with “CAR- 
LOADER”. It is a well established law that more than one 
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trade-mark may be used on the same goods and “Clark 7 ’ is 
also a registered mark of the Appellant, Clark Equipment 
Company for fork trucks. See Barron-Gray Packing Com¬ 
pany v. Bruces Juices, Inc. (C. C. P. A. 1947), 162 F. 2d 217, 
34 C. C. P. A. (Patents) 1106, 74 U. S. P. Q. 99; The Hem- 
meter Cigar Company v. Congress Cigar Company , Inc., 
(C. C. A. 6, 1941) 118 F. 2d 64, 49 U. S. P. Q. 122; General 
Shoe Corporation v. Rosen (C. C. A. 4, 1940), 111 F. 2d 95, 
45 U. S. P. Q. 196. 

VI. "CARLOADER" AND "TRUCLOADER" USED ALONE 

TO INDICATE ORIGIN. 

In the last paragraph of page 9 of Appellees’ brief, in 
commenting on the fact that “Clark” is used in connection 
with “CARLO ADER” in the form “Clark CAR- 
LOADER”, the Appellees state as follows: 

“There is no evidence that the words (‘CARLOADER’ 
and ‘TRUCLOADER’) were ever used alone to indi¬ 
cate origin.” 

That statement is clearly in error! If reference will be 
made to Plaintiff’s Exhibits Nos. 1 and 2 on pages 83 and 
84 of the joint appendix, there will be seen the name plates 
which are attached to each and every one of the Appellant’s 
fork trucks which bear the trade-marks “CARLOADER” 
and “TRUCLOADER” alone to indicate origin. From 
the very beginning of the usage of these trade-marks, Ap¬ 
pellant has applied them directly to its fork trucks in the 
manner shown in those exhibits. Referring to Plaintiff’s 
Exhibit No. 1 at page 83 of the joint appendix, it will be 
seen that “CARLOADER” is at the top of the name plate 
in the largest lettering. Furthermore, it will be noticed 
that immediately under it is the notation “Reg. U.S. Pat. 
Off.” which indicates clearly that it is always treated as 
Appellant’s trade mark (since it has been registered under 
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the 1920 Act). Then beneath that the notation appears as 
follows: 

Mfg. By 

CLARK EQUIPMENT CO. 

Industrial Truck Division 
Battle Creek, Michigan, U.S.A. 

The name plate for the “TRUCLOADER” fork truck 
is similar except that the trade-mark “TRUCLOADER” is 
shown in even larger letters at the top of the name plate. 

Further refuting the above quoted statement of the Ap¬ 
pellees, see, for example, pages 104 and 135 of the joint 
appendix which are pages from Appellant’s catalogues. 
Page 104 shows “CARLOADER fork trucks” and page 135 
shows “TRUCLOADER fork trucks”. It will be observed 
that “Clark” does not appear in association with “CAR- 
LOADER” or “TRUCLOADER”. Even if it were true 
that the trade-mark “Clark” were associated with the 
trade-marks “CAR-LOADER” and “TRUCLOADER” 
that would not render the latter any less valid trade-marks. 
What the Court of Appeals in the Fourth Circuit said, at 
page 99, in the case of General Shoe Corporation v. Rosen 
(C.A.A. 4, 1940) 111 Fed. 2nd. 95, 45 U.S.P.Q. 196, is par¬ 
ticularly pertinent in that connection: 

“Our conclusion is that the term ‘Friendly’ as ap¬ 
plied to shoes, is a valid trade-mark entitling the owner 
to the protection of the Court; and it is not invalidated 
by the fact that in many instances, perhaps the major¬ 
ity, it has been used by the plaintiff on its goods and in 
its advertising matter in connection with its trade¬ 
mark ‘JARMAN’. More than one trade-mark may 
be used by the owner upon his wares without invalida¬ 
ting either . . . the evidence in this case tends to show 
that no other manufacturer of shoes made use of the 
term ‘Friendly’, and that it, as well as the term 
‘JARMAN’, has come to denote the plaintiff’s goods. 
See Loonen v. Dietsch C.C.S. N.Y. 189 F. 487 ... 

“. . . The evidence shows that the term ‘Friendly’ 
has acquired a secondary meaning by extended adver¬ 
tising and large sales during a period of more than 15 
years. It has come to indicate to prospective pur- 


chasers that the shoes under it originate in the plain¬ 
tiff’s factory ...” (citing, among others, the Shredded 
Wheat, Nu-Enamel, Holeproof cases). 

As for the cases cited at the bottom of page 9 of the 
Appellees’ brief, for the proposition that one may not use 
two trade-marks, it will be seen, on examination, that they 
present situations which are not similar to those of this 
appeal, and are no authority for rejecting Appellant’s ap¬ 
plications for registration. In the case In re Paris Medicine 
Co ., S7 Fed. 2nd, 484, 24 C.C.P., 854, the applicant sought to 
register under the 1905 Act the "words “Tasteless Chill 
Tonic”. The mark as actually used on the goods (a medi¬ 
cinal compound intended for the use of malaria and the 
chills and fever accompanying that ailment) was: 

“Grove’s 

“Tasteless Chill Tonic”. 

The Patent Office rejected the application, and the Court 
of Customs and Patent Appeals affirmed the rejection, 
saying, at page 485: 

“. . . it fairly appears that it is not shown that the 
term ‘Tasteless Chill Tonic’, standing alone, was ever 
used in a trade-mark sense, but only as descriptive of 
the goods to which the term was applied.” 

In the present appeal, Appellant always uses its trade¬ 
mark “ Carloader” and “Trucloader” on its goods separate 
and apart from “Clark”. As is well known, it is only in 
use of a trade-mark on or in connection with the goods (not 
mere advertising use) which is a valid trade-mark use. 

Similarly, the Court, in the case of Kellogg Toasted Corn 
Flake Company v. Quaker Oats Company, 235 Fed. 657, con¬ 
cluded that in the expression: 

“KELLOGG’S 
“Toasted Com Flakes” 

the evidence did not support the conclusion that “Toasted 
Corn Flakes” had acquired a secondary meaning. The im- 
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plication is clear, therefore, that if the facts of that case 
had established a secondary meaning for the words, that 
they would have been considered a valid trade-mark even 
though associated with “Kellogg’s”. 

VII. CONCLUSION 

In conclusion, it is submitted that each of the points set 
forth in Appellees’ brief has been conclusively refuted by 
the foregoing. 

Inasmuch as the Commissioner of Patents was not au¬ 
thorized to issue registrations under the 1920 Act for any¬ 
thing except trade-marks, and since Appellees have not 
denied that “CARLOADER” and “TRUCLOADER” were 
registered as trade-marks under the Act of 1920, it must 
be presumed that they are no less trade-marks today. 
Furthermore, they are as distinctive of industrial trucks 
having their origin in Clark as are the recently registered 
marks “TRANSPORTER” for hand lift trucks (Plain¬ 
tiff’s Exh. 16, Jt. App. 204) and “LOAD LIFTER” for 
hoists (Plaintiff’s Exh. 17, Jt. App. 205) indicative of ori¬ 
gin of those goods in Yale & Towne and Manning, Maxwell 
& Moore, respectively. Moreover, Clark’s marks are as dis¬ 
tinctive of its goods as are the marks “Dvanshine”, “Nu- 
Enamel”, “Pro-Tek-Toe”, “Dumore”, “Dry Ice”, “Hot 
Patches” and even “Wormix” for their respective goods, 
—all of which are referred to in the briefs filed herein, the 
latter being originally cited by Appellees. 

* • * * * 

It is respectfully submitted that the District Court erred 
in its conclusion of law to the effect that calling a trade¬ 
mark a “generic term” forecloses any possibility of its 
registration on the Principal Register under any of the 
provisions of the Trade-Mark Act of 1946. Such conclusion 
is not a correct interpretation of the 1946 Act and complete¬ 
ly nullifies the provisions of Section 2(f) which was speci¬ 
fically designed to permit registration of an applicant’s 
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mark if it has become distinctive of the applicant’s goods 
in commerce. 

Appellant’s position is that “CARLOADER” and 
“ TRUCLOADER” are valid trade-marks within the statu¬ 
tory definition of “trade-mark” and have become distinc¬ 
tive of Appellant’s fork trucks in commerce,—that is, they 
indicate to the public that fork trucks bearing those marks 
originate solely with Appellant. 

It is respectfully submitted that on the mixed question of 
law and fact as to “distinctiveness,” the finding of the Dis¬ 
trict Court that Appellant’s trade-marks have not become 
distinctive of Appellant’s fork trucks in commerce is clear¬ 
ly erroneous, and is not supported by substantial evidence. 

In determining whether Appellant has “trade marks” 
(within the statutory definition) which have become dis¬ 
tinctive of the Appellant’s goods in commerce (within the 
meaning of Section 2(f) of the 1946 Act) this Court, it is 
submitted, is in as good a position as the District Court to 
judge those ultimate facts, just as in the cases where it 
is called upon to determine other questions as to the state 
of the mind of purchasers, such as the question of confusing 
similarity of marks in the minds of purchasers. Eastern 
Wine Corp. v. Winsloiv-Warren Ltd. (C.C.A. 2,1943) 137 F. 
2d 955, 57 T7SPQ 433. Especially is this true since this 
Court has the right to interpret documentary evidence and 
depositions for itself, and since the documentary evidence 
alone clearly and convincingly establishes Appellant’s right 
to registration. Plax Corporation v. Elmer E. Mills Corp. 
(C.C.A., 7,1953), 204 F. 2d 302, 97 USPQ 198; Lewyt Corp. 
v. Health-Mor. Inc. (C.C.A. 7) 181 F. 2d 855, 85 USPQ 335; 
Peckat v. Jacobs (C.C.A. 7) 178 F. 2d 794, 84 USPQ 4. 

Accordingly, the judgment of the District Court should 
be reversed, and the Commissioner of Patents should 
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be directed to issue the registrations for which applications 
have been duly made by Appellant. 

Respectfully submitted, 

Clabk Equipment Company 
By 

Francis C. Browne 
1050 Munsey Building 
Washington 4, D. C. 


and 

By 


Of Counsel: 

William E. Schuyler, Jr. 
1050 Munsey Building 
Washington 4, D. C. 

and 

John A. Dienner 

53 West Jackson Boulevard 
Chicago 4, Illinois 


John A. Dienner, Jr. 

53 West Jackson 
Boulevard 
Chicago 4, Illinois 
Attorneys for Appellant 
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Now comes appellant by its attorneys and petitions the 
Court for rehearing of this appeal and modification of its 
decision for reasons set forth below: 

This Court holds as follows: 

“The Court found that these are generic names of 
the goods and have not become distinctive of appli- 
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cant’s goods. \\ e see no reason to disturb these 
findings.” 


Registration is statutory. The relevant part of the Stat¬ 
ute appears to be Section 2 of the 1046 Trade-Mark Act 
(15 USC 1052). The pertinent parts, we submit, are as 
follows: 



Trademarks Registrable on the Principal Reg¬ 
ister 


Xo trademark by which the goods of the ap¬ 
plicant may be distinguished from the goods of 
others shall be refused registration on the Prin¬ 
cipal Register on account of its nature unless 
it— 


(a), (b), (c), (d)—[not pertinent]— 

(e) Consists of a mark which, (1) when applied 
to the goods of the applicant is merely descrip¬ 
tive or deceptively misdescriptive of them . . . 

(f) Except as expressly excluded in para¬ 
graphs (a), (b), (c), and (d) of this section, 
nothing herein shall prevent the registration of 
a mark used by the applicant which has be¬ 
come distinctive of applicant’s goods in com¬ 
merce ...” 


We respectfully submit that proof of distinctiveness of 
the mark as applied to applicant's goods, as provided for 
in 2(f), is not made significant under the Statute unless 
there is basis for rejection on some earlier provision in this 
same section. 

A finding by the Court below and an affirmance by this 
Court that the marks have not become distinctive of appli¬ 
cant’s goods in commerce can have a place in this Court’s 
decision only if there be some applicable ground of refusal 
within the statute. 

The court has not referred to any statutory bar to regis¬ 
tration unless it intended “generic names of the goods” 
to indicate that the marks are merely descriptive or decep- 
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tivelv misdescriptive as referred to in Section 2(e) of the 
statute. 

The Statute nowhere contains the word “generic” or 
the words “generic name” and, of course, gives no defini¬ 
tion of the same. Appellant is therefore at a loss to know 
what the Court means and what is the significance of the 
holding. 

The word “generic” and the phrase “generic name” are 
quite vague and indeterminate. The dictionary does not 
hell): “generic—belonging to a genus or class”. 

The actual goods are fork lift trucks. The evidence 
amply shows that that is the proper name employed by 
applicant, by the public, and by other manufacturers. See 
particularly the advertisements of applicant’s competitors 
and other members of the public, Rcc. pp. 187 to 203. Every¬ 
one knows what is designated bv the name fork lift truck 
(or fork truck) and no one (outside applicant’s trade-mark 
use) designates a fork lift truck as a car loader or a truck 
loader. 

Now there are no end of “generic names” for fork lift 
trucks. Consider, for example, that a fork lift truck may 
be called the following “generic names”— 


Product 

Construction 

Object 

Article 

Contrivance 

Device 

Thing 

Instrumentality 


Tool 

Machine 

Implement 

Apparatus 

Appliance 

Utensil 

Artifice 


Each of these is a “generic name” for a fork lift truck, 
but they are so general that there is no hint of the nature 
of a fork lift truck contained in any one of them. The point 
is that a “generic name” may or may not be the name 
which the public uses to designate the particular goods 
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which are under consideration. That is, we submit, a ques¬ 
tion of fact. 

A generic name by its very nature is less descriptive 
than a specific name. Thus, “elephant” or “flea” is far 
more significant of a particular creature than is the generic 
name “animal”. AVe respectfully submit that merely call¬ 
ing a trade-mark “generic” should not be the end of the 
matter. The question of whether the name has an estab¬ 
lished place in the common usage of the relevant public— 
so firmly fixed descriptively that applicant’s use of it does 
not make it distinctive of its goods—might be a proper 
ground of inquiry, if the matter be regarded as compre¬ 
hended within the phrase “merely descriptive of the goods” 
as employed in the statute, Section 2(e). 

The record shows that appellant designed a certain ca¬ 
pacity fork lift truck to be capable of such short turning 
radius and low mast height that among other things it 
would go into a box car. It sold these fork lift trucks un¬ 
der the trade-mark “CARLOADER” (R. p. 65). It also 
designed a lower capacity fork lift truck which among 
other things could load trucks, and it sold those fork lift 
trucks under the trade-mark “TRUCLOADER”. Those 
terms might have been at that time regarded as descrip¬ 
tive of a function or capability of the respective goods. 

The question which assails us and which we are unable 
to resolve from a reading of the Court’s opinion is: Under 
what provision of the Statute is the registration of the 
present marks refused? 

It is important to the applicant to know whether the bar 
which has been raised to registration is an insuperable bar 
equivalent to those insuperable bars set up in Sections 
2(a), 2(b), 2(c) and 2(d), or whether it is a bar to regis¬ 
tration which mav be overcome bv a showing of facts that 
the marks have become distinctive of applicant’s goods 
in commerce. From the fact that the present Court’s hold¬ 
ing is that the marks have not become distinctive of ap¬ 
pellant’s goods, we would deduce the conclusion that the 
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bar which is raised to registration here is not an insuper¬ 
able bar, and that the significance of the finding that the 
marks are the generic names of the goods is, in this case, 
the equivalent of a holding that the marks when adopted 
were merely descriptive of the applicant’s goods—which 
is not an insuperable bar. 

The matter is of great importance to the appellant, par¬ 
ticularly in regard to the question of res judicata. As the 
evidence shows, the marks have gone into extensive use, 
and are now employed in a large way by appellant, and 
the rights revolving around such use are regarded by ap¬ 
pellant as of great value. Note the sum of $424,000 ex¬ 
pended in advertising the goods under the mark “ CAR- 
LOADER” and the sum of $118,400 for like advertising 
of the goods under the mark “TRUCLOADER” (Rec. pp. 
62, 63). It is important to the applicant that the scope 
of the present decision be definite, otherwise applicant may 
suffer from various interpretations put upon the Court’s 
holding in this case, particularly in the event of further 
proceedings involving a further showing of facts as to the 
marks having become distinctive of the applicant’s goods 
in commerce. 

The lower Court’s decision is of no help, for it does not 
locate its decision within any provision of the statutory 
law governing registration. Affirmance by this Court leaves 
us in the same predicament. 

If the mark should again come before the Patent Office 
on an application to register, there is no cleancut principle 
to guide the controversy as to whether the Examiner was 
right in regarding the “genericness” here involved as an 
insuperable bar, or whether the bar to registration which 
has been raised may be overcome by an adequate showing 
that the marks have actually become distinctive of appli¬ 
cant’s goods in commerce. 

If the holding that the marks be generic names of the 
goods is an insuperable bar to registration under the stat¬ 
ute, then it would appear that they cannot be registered un- 
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der the Supplemental Register (15 UCS 1091), although 
they have been placed on the register under the 1920 Act 
of which the Supplemental Register is a continuation ac¬ 
cording to the statute. See appellant’s registrations Nos. 
366,295 and 40S,957 on pages 178 and 177 of the Record. 

What we need to have clarified is: What does the Court 
mean to signify in this case by the term “generic name’’ 
as applied to the trade-marks “CARLOADER” and 
“TRUCLOADER” as applied to fork lift trucks; and un¬ 
der what provision of the Statute does this constitute a 
basis of refusal to register? 

A basis of refusal to register outside the Statute can¬ 
not be considered. Neither can such an interpretation of 
the Statute be entertained as would create new grounds of 
refusal, for that would constitute legislation. 

The decisions of the Courts elsewhere on what is meant 
by “generic” are of little help for the simple reason that 
the term “generic” is not employed in the present Statute. 

We submit that the evidence shows that the specific des¬ 
ignation, or specific name of the goods “fork lift truck”, 
is the proper name of the goods, and the terms “CAR- 
LOADER” and “TRUCLOADER” are but mildly de- 
scriptive or suggestive of a possible function of these goods 
and of other goods of an unknown character, but which are 
not fork lift trucks. 

We respectfully request the Court to revise its opinion 
to the extent of indicating that under the facts of the pres¬ 
ent case, the names “CARLOADER” and “TRUC¬ 
LOADER” fall within the “merely descriptive” prohibi¬ 
tion of Section 2(e) of the Statute, and that in the absence 
of a sufficient showing that the marks have become dis¬ 
tinctive of the applicant’s goods in commerce, such bar is 
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applied to the present applications to register these marks 
in this case. 

Respectfully submitted, 

Clark Equipment Company 
By 

Francis C. Browne 
1050 Munsey Building 
Washington 4, D. C. 
and 

By John A. Dienner, Jr. 

53 West Jackson 
Boulevard 
Chicago 4, Illinois 
Attorneys for Appellant 

Of Counsel: 

William E. Schuyler, Jr. 

1050 Munsey Building 
Washington 4, D. C. 

and 

John A. Dienner 
53 West Jackson Boulevard 
Chicago 4, Illinois 
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